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PATRICIA S. DODSZUWEIT 

CLERK 
 

    
 

OFFICE OF THE CLERK
 

UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

21400 UNITED STATES COURTHOUSE 
601 MARKET STREET 

PHILADELPHIA, PA  19106-1790 
Website: www.ca3.uscourts.gov 

     
December 10, 2018 

 
 

TELEPHONE 
215-597-2995 

Michael J. Confusione 
Hegge & Confusione  
P.O. Box 366 
Mulica Hill, NJ 08062 
 
RE: Bobby Boye v. USA 
Case Number: 18-3662 
District Court Case Number: 3-16-cv-06024 
 
PACER account holders are required to promptly inform the PACER Service 
Center of any contact information changes. In order to not delay providing 
notice to attorneys or pro se public filers, your information, including address, 
phone number and/or email address, may have been updated in the Third 
Circuit database. Changes at the local level will not be reflected at PACER. 
Public filers are encouraged to review their information on file with PACER and 
update if necessary. 

To All Parties:  

Enclosed is case opening information regarding the above-captioned appeal filed by Bobby 
Boye, docketed at No.18-3662. All inquiries should be directed to your Case Manager in writing 
or by calling the Clerk's Office at 215-597-2995. This Court's rules, forms, and case information 
are available on our website at http://www.ca3.uscourts.gov. 

On December 1, 2009, the Federal Rules of Appellate and Civil Procedure were amended 
modifying deadlines and calculation of time. In particular those motions which will toll the 
time for filing a notice of appeal under Fed.R.App.P. 4(a)(4), other than a motion for 
attorney's fees under Fed.R.Civ.P. 54, will be considered timely if filed no later than 28 
days after the entry of judgment. Should a party file one of the motions listed in 
Fed.R.App.P 4(a)(4) after a notice of appeal has been filed, that party must immediately 
inform the Clerk of the Court of Appeals in writing of the date and type of motion that was 
filed. The case in the court of appeals will not be stayed absent such notification.  
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Counsel for Appellant 
 
As counsel for Appellant(s), you must file: 
1. Application for Admission (if applicable) 
2. Appearance Form  
3. Civil Information Statement  
4. Disclosure Statement (except governmental entities) 
5. Concise Summary of the Case  
6. Transcript Purchase Order Form. 
These forms must be filed within fourteen (14) days of the date of this letter. 
 
Failure of Appellant(s) to comply with any of these requirements by the deadline will result 
in the DISMISSAL of the case without further notice. 3rd Circuit LAR Misc. 107.2. 
 
Counsel for Appellee 
 
As counsel for Appellee(s), you must file: 
1. Application for Admission (if applicable) 
2. Appearance Form  
3. Disclosure Statement (except governmental entities) 
These forms must be filed within fourteen (14) days of the date of this letter. 
 

Parties who do not intend to participate in the appeal must notify the Court in writing. This 
notice must be served on all parties. 

Attached is a copy of the full caption in this matter as it is titled in the district court. Please 
review the caption carefully and promptly advise this office in writing of any discrepancies. 

Very truly yours, 
Patricia S. Dodszuweit, Clerk 
 
 
By: s/Carmella  
Case Manager 
267-299-4928 
 
cc: Mark E. Coyne 
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18-3662 Case Caption 1 December 10, 2018 9:30 AM
BOBBY BOYE,

Appellant

v.

UNITED STATES OF AMERICA
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STANDING ORDER REGARDING MOTIONS TO EXCEED THE PAGE 
LIMITATIONS OF THE FEDERAL RULES OF APPELLATE PROCEDURE 

 
 

Effective Immediately 
 
PRESENT: McKEE, Chief Judge, and SLOVITER, SCIRICA, RENDELL, AMBRO, 
FUENTES, SMITH, FISHER, CHAGARES, JORDAN, HARDIMAN, GREENAWAY, 
JR, VANASKIE, ALDISERT, WEIS, GARTH, STAPLETON, GREENBERG, 
COWEN, NYGAARD, ROTH, BARRY, and VAN ANTWERPEN, Circuit Judges 
 
  

AND NOW, it being noted that motions to exceed the page/word limitations for 
briefs are filed in approximately twenty-five percent of cases on appeal, and that seventy-
one percent of those motions seek to exceed the page/word limitations by more than 
twenty percent;  

 
Notice is hereby given that motions to exceed the page or word limitations for 

briefs are strongly disfavored and will be granted only upon demonstration of 
extraordinary circumstances.  Such circumstances  may include multi-appellant 
consolidated appeals in which the appellee seeks to file a single responsive brief or 
complex/consolidated proceedings in which the parties are seeking to file jointly or the 
subject matter clearly requires expansion of the page or word limitations.   

 
Accordingly, it is ORDERED that a three-judge Standing Motions Panel is hereby 

appointed to rule on all motions to exceed the page/word limitations for briefs since the 
page/word limitations, prescribed by Fed. R. App. P. 32(a)(7), should be sufficient to 
address all issues in an appeal.  

 
 It is further ORDERED that Counsel are advised to seek advance approval of 

requests to exceed the page/word limitations whenever possible or run the risk of 
rewriting and refiling a compliant brief.  Any request to exceed page/word limitations 
submitted in the absence of such an advance request shall include an explanation of why 
counsel could not have foreseen any difficulty in complying with the limitations in time 
to seek advance approval from the panel. 

 
This order shall not apply to capital habeas cases.  
 
       By the Court, 
 
       /s/ Theodore A. McKee 
       Chief Judge 
Date: January 9, 2012 
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 UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
_______________________________ 
 
BOBBY BOYE,   
 
  Petitioner, 
v.       Civ. No. 16-6024 (FLW) 
 
UNITED STATES OF AMERICA, 
 

Respondent. 
_______________________________ 
 

NOTICE OF APPEAL 
 
 Notice is hereby given that Petitioner Bobby Boye hereby appeals to the 

United States Court of Appeals for the Third Circuit from the November 20, 2018 

Order (with accompanying Opinion) denying Petitioner’s motion to vacate, set 

aside, or correct his sentence pursuant to 28 U.S.C. § 2255. 

       Respectfully submitted, 
 

       Michael Confusione  
       Michael Confusione (MC-6855) 
       Hegge & Confusione, LLC 
       P.O. Box 366  
       Mullica Hill, NJ 08062-0366 
       (800) 790-1550; (888) 963-8864 (fax) 
       mc@heggelaw.com 
 
       Counsel for Petitioner, 
       Bobby Boye 
Dated:  December 5, 2018 
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
       
BOBBY BOYE,    : 
      : 
  Petitioner,   : Civ. No. 16-6024 (FLW) 
      : 
v.      : 
      : ORDER 
UNITED STATES OF AMERICA  : 
      : 
  Respondent.   : 
      : 
 

 This matter having been brought before the Court by way of  motion filed by petitioner 

Bobby Boye (“Petitioner”), represented by counsel, under 28 U.S.C. § 2255, to vacate, set aside, 

or correct a sentence imposed by a judgment of this Court, (ECF No. 1 & 1-1), the Court having 

considered the parties’ submissions in connect with the motion, for the reasons stated in the 

accompanying Opinion, and for good cause shown, 

 IT IS, on this 20th day of November 2018, 

 ORDERED that Petitioner’s motion to vacate, set aside, or correct his sentence, under 28 

U.S.C. § 2255, is DENIED on the merits, and it is further 

 ORDERED that a Certificate of Appealability is DENIED, and it is further 

 ORDERED that the Clerk shall mark this case as CLOSED. 

 

 

        /s/ Freda L. Wolfson   
        FREDA L. WOLFSON 
        United States District Judge 
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
       
BOBBY BOYE,    : 
      : 
  Petitioner,   : Civ. No. 16-6024 (FLW) 
      : 
v.      : 
      : OPINION 
UNITED STATES OF AMERICA  : 
      : 
  Respondent.   : 
      : 
 
FREDA L. WOLFSON, U.S.D.J 
 

I. INTRODUCTION 

Petitioner, Bobby Boye (“Boye”), is a federal prisoner proceeding, through his counsel, 

with a motion to vacate, set aside, or correct his sentence under 28 U.S.C. § 2255.  For the 

following reasons, Boye’s § 2255 motion is denied. 

II. BACKGROUND AND PLEADINGS 

A. The Underlying Criminal Proceeding 

Boye was arrested on June 19, 2014, pursuant to a Criminal Complaint that charged him 

with one count of conspiracy to commit wire fraud, in violation of 18 U.S.C. § 1343, and one 

count of wire fraud, in violation of 18 U.S.C. § 1849.  See United States v. Boye, Crim. No. 15-

196, ECF No. 1.  The Complaint alleged that beginning in July 2010, Boye was employed as an 

international petroleum legal advisor for the Ministry of Finance of “Country A.”  Id., Attach. B., 

¶ 1a.  It alleged that in February 2012, Country A solicited bids for a multi-million-dollar 

contract (the “contract”) to provide legal and tax accounting advice and assist with the drafting 

of tax regulations.  Id. ¶ 1b.  In his role as a legal advisor to Country A, Boye served as a 

member of the three-person committee responsible for reviewing and evaluating the bids for the 
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contract.  Id.  In March 2012, Opus & Best Services LLC (“Opus & Best”), of which Boye was 

the sole member, submitted a bid via email for the contract.  Id. ¶ 1c.  The Complaint alleged that 

in the bid submitted by Opus & Best, Boye made a number of false representations, including:  

“falsely claiming that Opus & Best was a legitimate law and accounting firm; and fraudulently 

failing to disclose his affiliation with Opus & Best, in contravention of the no-conflict of interest 

bidding requirements.”  Id. ¶ 2.  Based largely on Boye’s recommendation, Opus & Best was 

awarded the contract by Country A in June 2012.  Id.  According to the Complaint, Country A 

wired a total of $3,150,000 in contract payments to Opus & Best “which Boye diverted to his 

own personal use to purchase numerous assets.”  Id. ¶ 3. 

On April 28, 2015, petitioner waived indictment and agreed to plead guilty to a one-count 

Information for conspiracy to commit wire fraud in violation of 18 U.S.C. § 1843 and 18 U.S.C. 

§ 1849.  See Crim. No. 15-196, ECF Nos. 19-23.  The plea agreement included a stipulation that 

Boye’s offense level under the United States Sentencing Guidelines would be 24.  Crim. No. 15-

196, ECF No. 23, at 10.  As part of that calculation, the parties stipulated that “Specific Offense 

Characteristic § 2B1.1(b)(1)(J) applies because the aggregate loss amount is greater than 

$2,500,000 but not more than $7,000,000.  This Specific Offense Characteristic results in an 

increase of 18 levels.”  Id.  The parties further agreed that neither Boye nor the Government 

would “argue for the imposition of a sentence outside the Guidelines range that results from the 

agreed total Guidelines offense level” nor would either party “seek or argue for any upward or 

downward departure, adjustment, or variance not set forth [in the Agreement].”  Id. at 10, 11.  

The plea agreement additionally provided that Boye “agrees to make full restitution for all losses 
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. . . to Country A in the amount of $3,510,00.”  Id. at 3.1   

Boye was sentenced by this Court on October 15, 2015 to a prison term of 72 months.  

Crim. No. 15-196, ECF No. 27.  Boye was additionally ordered by the Court to pay restitution in 

the amount of $3,510,000, on which interest was waived.  Id.   

At the sentencing hearing, this Court first addressed the amount of restitution to be paid 

to Country A, acknowledging that the parties stipulated in the plea agreement to a restitution 

amount of $3,150,000 and noting that: 

In any event, there would still be the issue of offsetting [Country A] 
as to any kind of legitimate services that were actually provided by 
Mr. Boye.  Nothing has really been presented to me at this point and 
it would be very difficult to determine whether there would be 
offsets to it based upon the services that he gave or not. 
 
Therefore, under the statute this would obviously complicate and 
prolong the sentencing process and would require additional 
hearings, and, therefore, balancing of the factors, that will not be 
awarded either. 
 

Crim. No. 15-196, ECF No. 42, 8:1–12.   

 The parties then argued their sentencing positions.  Boye’s counsel argued for a sentence 

at the bottom of the Guidelines range—63 months.  Id. at 16:17–19.  In so arguing, counsel 

acknowledged Boye’s criminal history and Boye’s admission “that the company he created in 

order to submit this international tax consultant bid was fraudulent.”  Id. at 16:21 to 17:15.  

Nevertheless, Boye’s counsel argued that a sentence at the bottom of the Guidelines range was 

appropriate because, ultimately, Country A benefited from the work product produced by Boye 

and Country A continues to use that work product.  Id. at 17:16–25.  Counsel argued that the fact 

that Boye completed the services contemplated by the contract distinguished this case from other 

                                                           
1  Based on this stipulation, the Presentence Report also recommend a restitution amount of 
$3,150,000.   
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cases of fraud and that not crediting Boye for the services he provided would act as “somewhat 

of an unjust enrichment.”  Id. at 18:7 to 19:20.   

 The government argued for a sentence at the top of the Guidelines range.  With respect to 

Boye’s request that his sentence reflect a credit for the services he provided to Country A, the 

government contended that the provision of services did not mitigate Boye’s crimes because had 

he not performed those services “he wouldn’t have gotten the continuous payments under the 

contract.”  Id. at 27:2 to 27:12.  The government also cited to the commentary on § 2B1.1 of the 

Sentencing Guidelines, which do not permit a defendant who made “false representations as to 

the licensing of particular professionals” to receive any credit for those services on the amount of 

loss.  Id. at 27:13 to 27:21.  The government contended that this rule applied here because  

there is a special kind of abuse of trust and a special kind of 
manipulation that occurs when an individual is posing as a trusted 
licensed accredited individual.  Here he was posing as various 
licensed accountants who claimed were CPAs, other attorneys, and 
he needed to create an aura of expertise in order to get the contract, 
and then once he had the contract to ensure the continued payments 
in installments under the terms of the contract.   

 
Id. at 27:23 to 28:6.   
 
 The Court rejected Boye’s argument for a credit for legal services provided to Country A 

and in applying the § 3553(a) factors, rejected Boye’s position:   

And the victim here, the country, the fact that they received services 
that you described as services that are still being used and good 
services doesn’t mitigate the crime.  One, it was of course important 
that you perform the services because otherwise Opus & Best would 
have been terminated if they weren’t providing services, but 
moreover its not novel to me.   

 
Id. at 37:12–19 (emphasis added).  Based on this reasoning and application of the other § 3553(a) 

factors, the Court determined that a sentence at the top of the Guidelines range was appropriate.   

 On October 15, 2015, petitioner filed a Notice of Appeal.  Crim. No. 15-196, ECF No. 32.  
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The government moved to enforce the appellate waiver set forth in the plea agreement and 

summary affirmance was granted by the Third Circuit on January 28, 2016.  (ECF No. 1-1, at 

A124.) 

B. The § 2255 Motion 

On September 28, 2016, Boye, acting through counsel, filed the present motion under 28 

U.S.C. § 2255 to vacate, set aside, or correct his sentence.  (ECF No. 1.)  In his motion, Boye 

asserts three grounds for relief, each framed as a claim of ineffective assistance of counsel.  (See 

ECF Nos. 1 & 1-1.)  Petitioner first contends that his counsel was deficient because he did not 

argue for the application of Sentencing Guideline § 2B1.1, Application Note 3(E)(i), which 

provides that “Loss shall be reduced by . . . the services rendered, by the defendant or other 

persons acting jointly with the defendant, to the victim before the offense was detected” or 

advise the Court that Boye did not “pose” as a licensed professional and, thus, was entitled to a 

credit for legal services he provided to Country A on the amount of  loss.  (ECF No. 1-1, at 15–

17.)  As part of this claim, Boye asserts that his counsel should have presented to the Court 

evidence of the work product created by petitioner for Country A and advised the Court that 

Boye had retained Peter Chen, a licensed CPA to perform part of the contracted for work.  (Id. at 

17–18.)   

Boye also argues that his counsel was ineffective by advising him to assent to the plea 

agreement which stipulated to an incorrect loss figure.  Finally, Boye asserts that his counsel was 

deficient for not arguing for a lower restitution amount, again based on the fact that Country A 

received satisfactory legal services.  In further support of his motion, Boye submitted to the 

Court two certifications which detail his interactions with counsel and the documentation Boye 

provided to counsel of the legal services that were rendered to Country A.  (ECF Nos. 2, 7.)   
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The government filed an Answer opposing Boye’s § 2255 motion, in which it argues that 

counsel’s performance was not deficient and that Boye failed to meet his burden of showing that 

he was prejudiced by any alleged deficiency of counsel.  (ECF No. 10.) 

III. STANDARD OF REVIEW 

 To grant relief on a federal prisoner’s motion to vacate, set aside, or correct a sentence 

under 28 U.S.C. § 2255, the Court must find that “there has been such a denial or infringement of 

the constitutional rights of the prisoner as to render the judgment vulnerable to collateral attack.”  

28 U.S.C. § 2255(b).  “In considering a motion to vacate a defendant’s sentence, ‘the court must 

accept the truth of the movant's factual allegations unless they are clearly frivolous based on the 

existing record.’”  United States v. Booth, 432 F.3d 542, 545 (3d Cir. 2005) (quoting Gov't of V.I. 

v. Forte, 865 F.2d 59, 62 (3d Cir. 1989)).  A district court “is required to hold an evidentiary 

hearing ‘unless the motion and files and records of the case show conclusively that the movant is 

not entitled to relief.’”  Id. at 545–46 (quoting Forte, 865 F.2d at 62). 

 Boye’s arguments are framed as claims for ineffective assistance of trial counsel.  (See 

ECF No. 1.)  The Sixth Amendment guarantees defendants effective assistance of counsel during 

critical portions of a criminal proceeding.  See Lafler v. Cooper, 566 U.S. 156, 165 (2012).  The 

Supreme Court, in Strickland v. Washington, 466 U.S. 668 (1984), articulated a two-prong 

burden for demonstrating the ineffectiveness of counsel:  (1) that, considering all relevant 

circumstances, counsel’s performance fell below an objective standard of reasonableness and (2) 

that the petitioner suffered prejudice as a result.  Id. at 687–96; see also Preston v. 

Superintendent Graterford SCI, 902 F.3d 365, 379, 382 (3d Cir. 2018); Grant v. Lockett, 709 

F.3d 224, 232 (3d Cir. 2013). 

In addressing the first prong, the petitioner “must identify the acts or omissions of 
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counsel that are alleged not to have been the result of reasonable professional judgment.”  

Strickland, 466 U.S. at 690.  Judicial scrutiny of counsel's conduct must be “highly deferential.”  

See id. at 689.  “[C]ounsel is strongly presumed to have rendered adequate assistance and made 

all significant decisions in the exercise of reasonable professional judgment.”  Id. at 690.  The 

reviewing court must make every effort to “eliminate the distorting effects of hindsight, to 

reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from 

counsel’s perspective at the time.”  Id. at 689.  Counsel’s strategic choices made after thorough 

investigation of the relevant law and facts are “virtually unchallengeable,” while choices made 

with less than entirely thorough investigation “are reasonable precisely to the extent that 

reasonable professional judgments support the limitations on investigation.”  Id. at 690–91; see 

also Rolan v. Vaughn, 445 F.3d 671, 682 (3d Cir. 2006); Gov't of V.I. v. Weatherwax, 77 F.3d 

1425, 1432 (3d Cir. 1996).  Whether counsel acted in a manner that was deficient is measured by 

a standard of “reasonableness under prevailing professional norms.”  Strickland, 466 U.S. at 

687–88; see also Wiggins v. Smith, 539 U.S. 510, 521 (2003). 

The second prong of the Strickland test requires the petitioner to affirmatively prove 

resulting prejudice.  See 466 U.S at 693.  Prejudice is generally found where “there is a 

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different.”  Id. at 694.  A reasonable probability is “a probability sufficient to 

undermine confidence in the outcome.”  Id.; see also McBride v. Superintendent, SCI Houtzdale, 

687 F.3d 92, 102 n.11 (3d Cir. 2012).  “This does not require that counsel's actions more likely 

than not altered the outcome, but the difference between Strickland's prejudice standard and a 

more-probable-than-not standard is slight and matters only in the rarest case.  The likelihood of a 

different result must be substantial, not just conceivable.”  Harrington v. Richter, 562 U.S. 86, 
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111–12 (2011) (internal quotation marks and citation omitted).  In the context of sentencing, 

prejudice exists where the inadequate performance affected the criminal defendant’s sentence.  

United States v. Hankerson, 496 F.3d 303, 310 (3d Cir. 2007).   

In the context of plea agreements, the prejudice requirement “focuses on whether 

counsel’s constitutionally ineffective performance affected the outcome of the plea process.”  

Hill v. Lockhart, 474 U.S. 52, 59 (1985).  “[T]he defendant must show that there is a reasonable 

probability that, but for counsel’s errors, he would not have pleaded guilty and would have 

insisted on going to trial.”  Id.; see also Lee v. United States, 137 S. Ct. 1958, 1965 (2017); 

Lafler v. Cooper, 566 U.S. 156, 162-63 (2012); United States v. Jesus-Nunez, 576 F. App’x 103, 

105 (3d Cir. 2014).  In considering whether the prejudice prong has been satisfied, the Court 

must consider the strength of the underlying evidence.  See Saranchak v. Beard, 616 F.3d 292, 

311 (3d Cir. 2010).   

The Strickland Court made clear that a court may apply the two prongs in whatever order 

it sees fit.  466 U.S. at 697 (“[A] court need not determine whether counsel’s performance was 

deficient before examining the prejudice suffered by the defendant as a result of the alleged 

deficiencies . . . .  If it is easier to dispose of an ineffectiveness claim on the ground of lack of 

sufficient prejudice . . . that course should be followed.”); see also Rainey v. Varner, 603 F.3d 

189, 201 (3d Cir. 2010). 

IV. DISCUSSION 

A. Credit Against Loss 

 Boye first contends that his counsel was ineffective because he failed to argue to the 

Court at sentencing that Boye is entitled to a credit on the calculation of loss for the satisfactory 

legal services he performed for Country A.  This failure, Boye contends, impacted his sentence 
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because “the sentence was based primarily on the ‘loss’ that the District Court found.”  (ECF No. 

1-1, at 26.)     

 Boye’s position is untenable.  Boye contends that his counsel should have objected to the 

amount of loss that was calculated for the purpose of determining his offense level under the 

Sentencing Guidelines.  However, Boye’s offense level was calculated and stipulated to by both 

Boye and the government in the plea agreement and, as part of that stipulated offense level, the 

parties agreed that “Specific Offense Characteristic § 2B1.1(b)(1)(J) applies because the 

aggregate loss amount if greater than $2,500,000 but not more than $7,000,000.”  Crim. No. 15-

196, ECF No. 23 at 10.  The parties further agreed “that the Court should sentence [Boye] within 

the Guidelines range that results from the total Guidelines offense level set forth below” and 

“that neither party will argue for the imposition of a sentence outside the Guidelines range that 

results from the agreed total Guidelines offense level.”  Id.  His counsel acted in accordance with 

that agreement by arguing that the legal services Boye provided to Country A entitled him to a 

sentence at the low-end of the Guidelines range under 18 U.S.C. § 3553.  Had counsel argued for 

a lower offense level under Boye’s theory, he would have breached the plea agreement, putting 

Boye at risk of a higher sentence.  See Bass v. United States, No. 11-2205, 2011 WL 4962185, at 

*3 (D.N.J. Oct. 17, 2011). 

Putting aside the potential breach of the plea agreement, the Court does not find that 

Boye’s counsel was deficient by not arguing to the Court that the amount of loss should have 

included a credit for the legal services he provided to Country A.  Sentencing Guideline § 2B1.1 

governs, inter alia, crimes of fraud.  See U.S. Sentencing Guidelines Manual, § 2B1.1 (U.S. 

Sentencing Comm’n 2003).  Under that section, a defendant’s base offense level will increase 

depending on the amount of loss suffered by the victim of the fraud.  Id. § 2B1.1(b)(1).  “Loss” 
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under this section “is the greater of actual loss or intended loss.”  Id., Application Note 3(A).  

Generally, “[l]oss shall be reduced by . . . the services rendered, by the defendant or other 

persons acting jointly with the defendant, to the victim before the offense was detected.”  Id., 

Application Note 3(E)(i).   

Nevertheless, the Application Notes set forth that in cases in which “services were 

fraudulently rendered to the victim by persons falsely posing as licensed professionals . . . loss 

shall be the amount paid for the . . . services . . . rendered . . . with no credit provided for the 

value of those [services].”  Id., Application Note 3(F)(v).  In enacting this provision, the 

Commission noted that the rule was intended to reverse case law that permitted credit for 

services provided by persons posing as licensed professionals.  U.S. Sentencing Guidelines 

Manual, appx. C, vol. II, at 179-80 (U.S. Sentencing Comm’n 2003).  Moreover, “[t]he 

Commission determined that the seriousness of these offenses and the culpability of these 

offenders is best reflected by a loss determination that does not credit the value of the unlicensed 

benefits provided.”  Id. at 179-80.  The provision further “eliminate[d] the additional burden that 

would be imposed on courts if required to determine the value of these benefits.”  Id. at 180. 

Since the enactment of Application Note 3(F)(v) in 2003, few courts have considered its 

scope.  Several courts have applied it in straightforward settings, i.e., where a defendant poses as 

a licensed professional and he or she does not, in fact, maintain such a license.  See United States 

v. Bennett, 453 F. App’x 395, 396–97 (4th Cir. 2011) (affirming district court decision not to 

credit amount of loss for work provided by defendant who posed as a licensed physician); United 

States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) (affirming district court decision not to credit 

amount of loss for legal services provided by defendant who posed as a licensed attorney); 

United States v. Curran, 525 F.3d 74, 82 (1st Cir. 2008) (affirming decision not to award any 
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credit to defendant naturopath who posed as a licensed physician for services rendered); United 

States v. Aronowitz, 151 F. App’x 193, 194–95 (3d Cir. 2005) (upholding district court’s finding 

that victims suffered monetary loss where defendant dentist fraudulently charged for root canals 

performed by dental assistants).  The Court is unaware of any case similar to that at bar where 

the defendant is a licensed attorney who poses as a firm of licensed attorneys and certified public 

accountants.   

Counsel’s decision not to object to the calculation of loss and Boye’s offense level at 

sentencing was not unreasonable.  The Application Note makes clear that where a defendant 

impersonates a licensed professional, he is not entitled to a credit for services provided when 

calculating the amount of loss at sentencing.  U.S. Sentencing Guidelines, appx. C, vol. II, at 

179-80.  In the bid he fraudulently submitted to Country A as Opus & Best, Boye impersonated a 

firm of licensed attorneys and accountants.  As such, under a plain reading of the Application 

Note, Boye would not have been entitled to a credit for the services rendered on the amount of 

Loss to Country A.   

Nevertheless, Boye asserts that because he is a licensed attorney, he was not 

impersonating or “posing” as an attorney for the purposes of the Application Note.  Boye 

contends he could not impersonate the attorneys and accountants purportedly employed by Opus 

& Best because they are not real people.  Such a reading of the statute would render Application 

Note 3(F)(v) ineffective against defendants who, in addition to claiming they are a licensed 

professional, take on a new identity as well.  Boye’s crimes are exactly the type and purpose 

contemplated by the Commission to fall under Application Note 3(F)(v).  Boye abused a position 

of trust when he defrauded Country A by submitting the fraudulent bids and thereafter, in his 

role as a legal advisor, recommending Country A hire Opus & Best.  And, importantly, 
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calculating the value of the services rendered by Boye in perpetuating his fraud would require 

additional submissions and hearings to determine the value of the services provided by Boye—

proceedings that would waste valuable judicial resources.   

Furthermore, Boye has failed to show that he suffered any prejudice as a result of the 

alleged deficient performance of his counsel.  Indeed, Boye never explicitly states how he was 

prejudiced by the alleged erroneous calculation of loss and argues only that but for counsel’s 

errors, the result of his case would have been different.  This is insufficient to show prejudice.  

Indeed, in the context of a claim for ineffective assistance of counsel at sentencing, a petitioner 

must show that he received a harsher sentence as a result of counsel’s deficiencies.  See Glover v. 

United States, 531 U.S. 198, 203–04 (2001) (noting that any increase in sentence that results 

from the deficient performance of counsel can constitute prejudice under Strickland); see also 

Hankerson, 496 F.3d at 310.  Boye makes no argument that if a credit for services rendered was 

taken from the amount of loss, a lower offense level would have been calculated or that he would 

have been subjected to a lesser sentence.  In other words, Boye does not set forth what the 

purported off-set amount would be such that his sentence would have been materially impacted.     

Thus, as Boye has failed to meet his burden on either the deficiency or prejudice prong 

on his claim of ineffective assistance of counsel at sentencing, this claim is denied.   

B. Plea Agreement 
 

Boye next argues that his counsel was further deficient “in counseling defendant to 

stipulate (in the plea agreement) to a ‘loss’ figure that contravenes . . . governing law.”  (ECF 

No. 1-1, at 20.)  As discussed in the preceding section, the amount of loss used to determine 

Boye’s offense level was not in violation of the Sentencing Guidelines and, indeed, properly 

applied Application Note 3(F)(v) by not providing Boye a credit for legal services provided to 
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Country A while impersonating a licensed professional.  Just as counsel was not deficient in not 

objecting to this calculation of loss at sentencing, he was not deficient in advising Boye to 

stipulate to the amount of loss in the plea agreement.  Thus, this claim for ineffective assistance 

of counsel must also fail. 

Equally fatal to Boye’s claim of ineffective assistance related to the plea agreement is 

Boye’s failure to allege any prejudice that resulted from this alleged deficiency of counsel.  A 

defendant may be prejudiced by his counsel’s erroneous advice to enter into a plea agreement 

where he demonstrates that there is a reasonable probability that he would have gone to trial had 

he been correctly advised.  Hill, 474 U.S. at 59.  Boye makes no such allegation and, indeed, 

does not deny his guilt for the crimes committed.  At no point in his briefing does Boye assert 

that he would have proceeded to trial on these charges.   

Because Boye cannot show that his counsel was deficient in advising him to assent to the 

plea agreement or that he prejudice by that advice, this claim for relief is denied. 

C. Calculation of Restitution Award 

Finally, Boye argues that his counsel was deficient by not arguing that the restitution 

amount should have been limited to Country A’s “actual loss.”  (ECF No. 1, at 21).  Specifically, 

Boye contends that the restitution amount should have included credit for legal services provided 

to Country A.   

Even if petitioner can demonstrate that this alleged error meets the Strickland standard, 

attacks on an award of restitution are not cognizable on a § 2255 motion to vacate or set aside a 

petitioner’s sentence.  The plain language of § 2255 “indicates that the statute only applies to ‘[a] 

prisoner in custody . . . claiming the right to be released.’”  United States v. Trimble, 12 F. Supp. 

3d 742, 745 (E.D. Pa. 2014) (alterations in original) (quoting 28 U.S.C. § 2255)).  The Third 
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Circuit has held that an order to pay restitution “is not the sort of ‘significant restraint on liberty’ 

contemplated in the ‘custody’ requirement of the federal habeas corpus statutes.’”  Id. (quoting 

Obado v. New Jersey, 328 F.3d 716, 718 (3d Cir. 2003)); see also United States v. Ross, 801 

F.3d 374, 380–81 (3d Cir. 2015).   

This reading of § 2255 applies even where, as here, petitioner brings other claims 

challenging his custody.  Kaminsky v. United States, 339 F.3d 84, 87–89 (2d Cir. 2003).  As the 

Second Circuit set forth: 

There is . . . no reason why the presence of a plausible claim against 
a custodial punishment should make a noncustodial punishment 
more amenable to collateral review than it otherwise might be. . . . 
[T]he mere fact that the sentencing court chose to impose 
incarceration on a defendant in addition to restitution does not, as to 
the restitution order, distinguish that defendant from someone who, 
having been convicted, received a punishment that did not include 
any custodial element. 

 
Id. at 89.  The same reasoning applies where a challenge to a restitution order is brought as an 

ineffective assistance of counsel claim.  Trimble, 12 F. Supp. 3d at 746 (“[A] challenge to a 

restitution order brought under the guise of an ineffective assistance of counsel claim is also not 

cognizable in a habeas petition because it does not seek relief from custody.”); see also Awe v. 

United States, No. 15-8155, 2017 WL 1157865, at *4 (D.N.J. Mar. 27, 2017) (collecting cases).   

 Accordingly, Boye’s claim for ineffective assistance of counsel related to the calculation 

of restitution is dismissed as it is not cognizable as a claim under § 2255.   

V. CERTIFICATE OF APPEALABILITY 

Under 28 U.S.C. § 2253(c), a litigant may not appeal a final order in a § 2255 proceeding 

unless the judge or a circuit justice issues a certificate of appealability (“COA”).  That section 

further directs courts to issue a COA “only if the applicant has made a substantial showing of the 

denial of a constitutional right.”  28 U.S.C. § 2253(c)(2); see also 28 U.S.C. § 2255(d).  “A 
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petitioner satisfies this standard by demonstrating that jurists of reason could disagree with the 

district court’s resolution of his constitutional claims or that jurists could conclude the issues 

presented are adequate to deserve encouragement to proceed further.”  Miller-El v. Cockrell, 537 

U.S. 322, 327 (2003).  In this case, the Court denies a certificate of appealability because jurists 

of reason would not find it debatable that Boye has failed to make a substantial showing of the 

denial of a constitutional right.   

VI. CONCLUSION 

For the foregoing reasons, Boye’s § 2255 motion will be denied on the merits.  Although 

courts considering § 2255 motions are generally directed to hold evidentiary hearings, it is 

apparent from the arguments before the Court and the record of the underlying criminal 

proceeding that, regardless of the evidence adduced at such a proceeding, Boye would not be 

entitled to any relief based on his motion.  See Booth, 432 F.3d at 545.  An appropriate order will 

be entered.   

 

DATED:  November 20, 2018    Freda L. Wolfson     
        FREDA L. WOLFSON 
        United States District Judge 
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TELEPHONE 
215-597-2995 

Michael J. Confusione, Esq. 
Hegge & Confusione 
P.O. Box 366 
Mulica Hill, NJ  08062 
 
RE: Bobby Boye v. USA 
Case Number: 18-3662 
District Court Case Number: 3-16-cv-06024 
 
Dear Counsel: 

A notice of appeal has been filed from the final order of the District Court denying a motion to 
vacate, set aside or correct sentence pursuant to 28 U.S.C. Section 2255, or a related motion filed 
pursuant to Fed. R. Civ. P. 60(b). An appeal from such an order may not proceed to 
consideration of the merits unless a "circuit justice or judge" grants a certificate of appealability. 
28 U.S.C. Section 2253. The Court's procedure regarding certificates of appealability are set 
forth at Third Circuit Local Appellate Rules (3rd Cir. LAR 22.1, 22.2, and 22.3). 

Appellant has not filed an application for a certificate of appealability. Appellant may file an 
application within twenty-one (21) days of the date of this letter. If appellant does not file an 
application for a certificate of appealability, appellant's notice of appeal will be deemed to be 
such an application and will be submitted by the Clerk of this Court to a panel of the Court for 
consideration. Any response in opposition to issuance of a certificate of appealability must be 
filed no later than fourteen (14) days after service of appellant's application or, if no formal 
application is filed, within thirty-five (35) days of the date of this letter. Appellant may file a 
reply no later than ten (10) days after service of any response in opposition.  

If the Court grants the application for a certificate of appealability, the Clerk will issue a briefing 
schedule. The appeal will be heard on the original record. 3rd. Cir. LAR 30.2. If the appellant is 
indigent, counsel will be appointed on behalf of the appellant under the Criminal Justice Act, 
unless the Court instructs otherwise. 18 U.S.C. Section 3006A(a)(2)(B); IOP 10.3.2. 

If the Court denies the request for a certificate of appealability, you may seek review in the 
United States Supreme Court by filing a petition for writ of certiorari. Contact the Supreme 
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Court at 1 First Street, N.E., Washington, D.C. 20543 (phone 202-479-3000) for information on 
filing a petition for writ of certiorari. 

The parties will be advised of any Order issued in this matter. 

Very truly yours, 

 
s/ Patricia S. Dodszuweit 
Clerk 

 

By:                                                                                                                                                       
Maria Winans, Administrative Assistant 

cc: Mark E. Coyne, Esq. 
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Dear Counsel: 

Effective December 15, 2008, the Court implemented the Electronic Case Files 
System. Accordingly, attorneys are required to file all documents electronically. 
See 3d Cir. L.A.R. 113 (2008) and the Court's CM/ECF website at 
www.ca3.uscourts.gov/forms.  

Pursuant to our docketing letter dated 12/10/2018, you were requested to forward to this office 
the following form(s) in the above-entitled case: 

Appearance Form 
Civil Information Statement 
Transcript Purchase Order Form 
 

As of this date, we have not received your form(s). 

The above listed forms must be completed within fourteen (14) days of the date of this letter. 
The forms are available at this court's website.  

IF YOU FAIL TO COMPLY, THE CASE WILL BE DISMISSED PURSUANT TO 3d Cir. 
L.A.R MISC. 107.1(b) and/or 107.2(a). 
 
Very truly yours, 
Patricia S. Dodszuweit, Clerk 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

 
BOBBY BOYE,    : NO. 18-3662 
      : 
  Petitioner-Appellant, :  
      : On appeal from a final order denying  
v.      : relief pursuant to 28 U.S.C. § 2255 
      : of the United States District Court 
UNITED STATES OF AMERICA, : for the District of New Jersey, 
      : No. 3-16-cv-06024 (FLW) 
  Respondent.   : 
      : 
 

PETITIONER BOBBY BOYE’S APPLICATION FOR A  
CERTIFICATE OF APPEALABILITY 

 
 Petitioner Bobby Boye asks the Court to review whether he received 

ineffective assistance of trial counsel warranting a new sentencing hearing in his 

case.  Reasonable jurists can disagree on whether petitioner’s (defendant’s) counsel 

argued the correct federal law governing calculation of the “loss” in this unusual 

wire fraud case where a highly-educated and licensed global attorney (Mr. Boye) 

“posed” as a larger, multi-person law firm but, it is undisputed, prepared and 

provided to victim Timor-Leste (“Country A” in the District court’s decision), the 

sophisticated legal and regulatory work contracted for -- work that Timor-Leste 

praised as excellent and continues using today.1 

                                                 
1 Attached hereto in further support of this Application are the District court’s 
November 20, 2018 Decision (Ex. A) and the Certification (Ex. B), Supplemental 
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The Charges against Petitioner 

1. Mr. Boye had been employed as an international petroleum legal 

advisor for Timor-Leste’s Ministry of Finance since 2010.  

2. In February 2012, Timor-Leste solicited bids for multi-million dollar 

contracts to provide tax regulation and tax accounting services for the country. In 

his role as the Petroleum Tax Law Advisor to the Ministry of Finance of Timor-

Leste, Mr. Boye served as a member of a three-person committee responsible for 

evaluating bids submitted by interested parties for the contract. Successful 

contractors were selected at the sole discretion of the Minister of Finance. 

3. In March 2012, a company called “Opus & Best Services LLC” 

submitted a bid for the contract.  The company appeared to be composed of several 

lawyers and other professionals.  In reality, Mr. Boye was the sole member.  

Timor-Leste awarded Opus & Best the contract in June 2012. 

4. The Government charged Mr. Boye with one count of conspiracy to 

commit write fraud and one count of wire fraud based on false representations in 

the bid that Mr. Boye submitted via the fictitious “Opus & Best,” including: 

“falsely claiming that Opus & Best was a legitimate law and accounting firm; and 

                                                 
Certification (Ex. C), and Reply Certification (Ex. D) of Bobby Boye filed in 
support of his 2255 Petition below. 
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fraudulently failing to disclose his affiliation with Opus & Best, in contravention of 

the no-conflict of interest bidding requirements.”   

5. Petitioner acknowledged deceiving Timor-Leste in procuring the 

contract.2  He pleaded guilty to conspiracy to commit wire fraud in violation of 18 

U.S.C. § 1843 and 18 U.S.C. § 1849.  The plea agreement that Mr. Boye’s 

assigned trial lawyer counseled him to sign stipulated to an offense level of 24, 18 

of which were based on a stipulation that the “aggregate loss” caused to Timor-

Leste “is greater than $2,500,000 but not more than $7,000,000.”  Mr. Boye was 

sentenced to 72 months imprisonment as a result of this loss calculation (but for 

the 18 point increase for the loss calculation, Mr. Boye’s sentencing range would 

have been as low as a probationary sentence). 

Mr. Boye’s arguments in his 2255 Petition  

6. Petitioner argued that his trial counsel was constitutionally deficient 

by failing to argue to the sentencing court the correct federal law on how to 

calculate the “loss” caused to Timor-Leste by defendant’s deception.  Counsel  

                                                 
2 Defendant admitted during the plea colloquy that he created “Opus & Best for the 
purpose of bidding for the contract.”  He “author[ed] several fraudulent documents 
submitted by Opus & Best to” Timor-Leste to support Opus & Best’s “bid for the 
contract.”  Defendant “pa[id] a relative to create a website for Opus & Best, which 
contained numerous misrepresentations, including but not limited to, false claims 
regarding Opus & Best’s credentials and experience…”  Defendant did this to 
induce Timor-Leste to award him the contracts.  (Plea Transcript (1T) 27:10-25). 
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responsibility for this deceit, Mr. Boye was fully capable of performing and 

performed the sophisticated legal work called for.   

9. Even the District court acknowledged that the laws and regulations, 

and accompanying guidelines and “Transfer Pricing,” that defendant prepared and 

provided to Timor-Leste was expertly done (this work was attached to Mr. Boye’s 

Certification filed below and is attached hereto as Ex. B).  Timor-Leste continued 

paying “Opus & Best” for the work in installments as the work was produced, in 

accordance with the benchmarks prescribed by the contracts.  The work that 

defendant provided to Timor-Leste under the first contract was so outstanding, in 

fact, that Timor-Leste simply hired “Opus & Best” two more times in second and 

third “no-bid” contracts.  These second and third contracts (“Transfer Pricing 

Study Report" and “Interpretative Guidelines for TDA & TBUCA”) were awarded 

to “Opus & Best” without any bids because of the excellent work that Mr. Boye 

produced per the first contract (“Taxes and Duties Regulations and Taxation of 

Bayu-Undan Contractors Act”).  And Timor-Leste continued paying for the work 

as it was produced.   

10. Defendant trial counsel – both at the time of plea bargain negotiation 

and at sentencing – failed to argue that these facts affected the calculation of the 

“loss” that Timor-Leste suffered.  Counsel did not even submit to the U.S. 

Attorney during plea bargain negotiation nor the District Court the sophisticated 
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work product that the defendant provided to Timor-Leste under the three contracts 

(Ex. B, attached).  Nor did counsel advise the U.S. Attorney or the District court 

that the defendant retained other professionals like Peter Chen, a licensed attorney 

and CPA, to help prepare the work for Timor-Leste.  

http://www.zhonglun.com/En/lawyer_298.aspx (profile page for Peter Guang 

Chen, Partner in the Hong Kong Office of Zhong Lun Law Firm, and including 

under “Representative Cases,” “Recently, Mr. Chen has been engaged by the 

Ministry of Finance of a South Asian nation to draft the country’s tax regulations 

and to provide consulting on international tax matters.”)  Nor did counsel provide 

the sentencing court with the subcontract agreements, billings, and evidence of 

payments by defendant to Mr. Chen and the other professionals hired as part of the 

team performing the contracts with Timor-Leste.  Nor did counsel tell the court 

that the face value of the three contracts was $4.9 Million.  $3.5 Million was paid 

to defendant by Timor-Leste – $1.4 Million less than the value of the services that 

defendant and his team provided to Timor-Leste.  Such professional deficiencies 

were exhibited by trial counsel throughout the plea bargain process. 

11. These facts should have been brought to the sentencing court’s 

attention because they affected calculation of the “loss” under the governing 

sentencing guidelines.  Instead, Attorney Thomas counseled Mr. Boye to sign a 

plea agreement that stipulated that “the aggregate loss amount is greater than 
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$2,500,000 but not more than $7,000,000” causing “an increase of 18 levels” and, 

consequently, a giant increase in the length of Mr. Boye’s sentence.   

12. By the time sentencing day arrived, it was too late to argue these facts.  

Nothing in the Presentence Report addressed the fact that defendant provided value 

back to Timor-Leste in exchange for the monies paid to him, or addressed the 

outstanding sum of $1.4 million that Timor-Leste owed to defendant under the 

second and third contracts for the work defendant provided under these contracts 

(work that Timor-Leste continues to use and benefit from).  Though trial counsel’s 

Sentencing Memorandum finally noted, “[t]he penultimate question Your Honor 

will resolve on Thursday, October 15, 2015, at 11:00am is What sentence should 

Mr. Boye receive when the fraud he committed was in the acquisition of a contract, 

but he delivered the work-product to the victim, the victim has never complained 

about the work-product and continues to use it, and the victim will be made 

[whole] by seized property and restitution?,” Mr. Thomas had already counseled 

Mr. Boye to stipulate to a loss that called for a sentencing range of at least 63 

months in prison (see District court decision at 3, Ex. A).  The District court 

rejected attorney Thomas’ last minute “argument for a credit for legal services 

provided to” Timor-Leste, ruling, consistent with the stipulation and Presentence 

Report, that the “loss” was the entire amount of the money that Timor-Leste paid 

to Mr. Boye with no credit for the work that defendant provided back: 
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We all know that you placed yourself in a tremendous conflict of 
interest and you understood that which is why you hid it so well. But 
it wasn't  just you presenting that this was an Opus & Best with one 
man at the top -- not you, whoever you wanted to claim it was going 
to be -- but you had a host of professionals that you represented to be 
part of this company with resumes to match that would indicate they 
were looking at a multi-million dollar contract of work that was going 
to go forward to give them advice both from an accounting and legal 
perspective, which is why when you created this company you didn't 
just make it a two or three-person company. You presented it as a 
dozen people, 20 people who could perform all these different 
services. 
 
Because as we know when you are talking about something of this 
level nobody goes out and hires the solo practitioner out there with the 
shingle out, but looks for the big firms that have many individuals that 
can perform the different kinds of work at any given time. So you 
very well plotted out what it would be that would be necessary to 
convince, one, the other two on the committee to make a 
recommendation and ultimately the country to accept this sham 
company. 
 
So let's not be fooled today that if you just said, I could do all the 
work for you, that they would have said, great, come in, do 
everything, be our advisor, be everything else too, a one-man-show. 
 
[Sentencing Transcript (2T) 35:1-36:25] 

 
13. The District court said that defendant’s preparation and 

presentation of the work to Timor-Leste did not “mitigate the crime.” 

And the victim here, the country, the fact that they received services 
that you described as services that are still being used and good 
services doesn't mitigate the crime. One, it was of course important 
that you perform the services because otherwise Opus & Best would 
have been terminated if they weren't providing services, but moreover 
it's not novel to me. 
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I have sat and seen many defendants in fraud cases obtaining contracts 
from government. Here it's generally here in the US.  This happens to 
be a foreign country.  But obtaining contracts that are sent out for 
bidding and obtaining them through fraud or bribes. And in virtually 
all of those cases they did the work. Whether it was a demolition 
contractor, or whoever it might have been, it wasn't a mitigating factor 
because they did the work.  That was the only way they were going to 
get paid and they may have been capable of doing the work. But here 
it's how you went about getting it and the fact that not only did you do 
it dishonestly, but it prevented honest bidders from getting the work 
that could have also done the work and been paid the same money. It's 
a fraud upon the country. 
 
It's more egregious in my mind because it was not just upon a 
corporation who may have some kind of insurance or whatever that 
could make them whole, and not just done to our country, but you 
were really sent out there in some ways as a personal ambassador to 
this country hand picked by Norway to assist an underdeveloped poor 
country. 

 
It's almost akin to what we call the vulnerable victim here, but it's not 
exactly.  But I'll point out, this particular country that welcomed you 
and that you took advantage of, the crime is extremely serious and I 
won't go through all the aspects of it at this point.  [2T 37:1-38:25] 
 

Standard for Granting a Certificate of Appealability 

14. The Court of Appeals may grant a certificate of appealability where 

“the applicant has made a substantial showing of the denial of a constitutional 

right.” 28 U.S.C. § 2253(c)(2).  The Supreme Court has made clear that a 

certificate should issue if “jurists of reason could disagree with the district court’s 

resolution of [the defendant’s] constitutional claims or that jurists could conclude 

the issues presented are adequate to deserve encouragement to proceed further.”  
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Miller-El v. Cockrell, 537 U.S. 322, 327, 123 S. Ct. 1029, 154 L. Ed. 2d 931 

(2003).   

15. Recently, in Buck v. Davis, 580 U.S. ___, 137 S. Ct. 759 (2017), 

Chief Justice Roberts, writing for the Court, held that the certificate of 

appealability “inquiry, we have emphasized, is not coextensive with a merits 

analysis.” “[T]he question for the Fifth Circuit was not whether Buck had ‘shown 

extraordinary circumstances’ … Those are ultimate merits determinations the panel 

should not have reached. We reiterate what we have said before: A ‘court of 

appeals should limit its examination [at the COA stage] to a threshold inquiry into 

the underlying merit of [the] claims,’ and ask ‘only if the District Court’s decision 

was debatable.’”   

The Court should grant a Certificate in Mr. Boye’s case 

16. Reasonable jurists can disagree on whether the District court 

properly denied Mr. Boye’s ineffective assistance claim on 2255 relief.  The 

District court said that Mr. Boye’s ineffective assistance claims were “untenable” 

because “Boye’s offense level was calculated and stipulated to by both Boye and 

the government in the plea agreement and, as part of that stipulated offense level, 

the parties agreed that ‘Specific Offense Characteristic § 2B1.1(b)(1)(J) applies 

because the aggregate loss amount if greater than $2,500,000 but not more than 

$7,000,000.’”  Decision at 9 (Ex. A).   The stipulation is meaningless if 
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defendant’s trial counsel was constitutionally deficient in advising Mr. Boye to 

sign it.  Most importantly, the plea bargain agreement provides that Mr. Boye is 

entitled to collaterally challenge the plea, if among other factors, the trial counsel 

provided a constitutionally ineffective assistance of counsel, and this crucial 

provision of the plea agreement was affirmed by the District court at page 16 of the 

Plea Transcripts. 

17. The District court ruled that “Counsel’s decision not to object to the 

calculation of loss and Boye’s offense level at sentencing was not unreasonable” 

because the “Application Note makes clear that where a defendant impersonates a 

licensed professional, he is not entitled to a credit for services provided when 

calculating the amount of loss at sentencing” (citing U.S. Sentencing Guidelines, 

appx. C, vol. II, at 179-80).  “In the bid he fraudulently submitted to Country A as 

Opus & Best, Boye impersonated a firm of licensed attorneys and accountants.  As 

such, under a plain reading of the Application Note, Boye would not have been 

entitled to a credit for the services rendered on the amount of Loss to Country A.”  

(Decision at 11).  The District court reasoned, 

Boye asserts that because he is a licensed attorney, he was not 
impersonating or “posing” as an attorney for the purposes of the 
Application Note. Boye contends he could not impersonate the 
attorneys and accountants purportedly employed by Opus & Best 
because they are not real people. Such a reading of the statute would 
render Application Note 3(F)(v) ineffective against defendants who, 

Case: 18-3662     Document: 003113121462     Page: 13      Date Filed: 12/31/2018



 14 

in addition to claiming they are a licensed professional, take on a new 
identity as well. Boye’s crimes are exactly the type and purpose 
contemplated by the Commission to fall under Application Note 
3(F)(v). Boye abused a position of trust when he defrauded Country A 
by submitting the fraudulent bids and thereafter, in his role as a legal 
advisor, recommending Country A hire Opus & Best. And,  
importantly, calculating the value of the services rendered by Boye in 
perpetuating his fraud would require additional submissions and 
hearings to determine the value of the services provided by Boye— 
proceedings that would waste valuable judicial resources.  
[Decision at 11-12, Ex. A hereto] 
 
18. Reasonable jurists can disagree with the District court’s application of 

the sentencing guidelines governing “loss” in this case.  Reasonable jurists can 

disagree about whether trial counsel was deficient in failing to highlight to the 

sentencing court the substantial and sophisticated legal and regulatory work that 

Mr. Boye provided to Timor-Leste and argue that, per Section (E) of the Notes, 

Mr. Boye must be credited for the value of the legal work provided (per Sentencing 

Guideline § 2B1.1, Application Note 3(E)(i), providing, “Loss shall be reduced by 

. . . the services rendered, by the defendant or other persons acting jointly with the 

defendant, to the victim before the offense was detected”). 

19. Reasonable jurists can find that defendant’s counsel failed to argue 

that the Guideline exception on which the District court relied applies only to 

persons posing as attorneys, doctors, or other licensed professionals, not to actual 

licensed professionals like Mr. Boye.  See, e.g., United States v. Maurello, 76 F.3d 

1304 (3d Cir. 1996) (noting loss calculation “does not credit the value of …  
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unlicensed benefits provided”) (emphasis added); U.S. Sentencing Guidelines 

Manual app. C, vol. II, amend. 617, at 183-84 (2003).  Courts that have applied the 

Section (V) Note have done so where the defendant has posed as a licensed 

professional.  See, e.g., United States v. Bennett, 453 F. App'x 395, 397 (4th Cir. 

2011) (“Bennett posed as a doctor in purporting to provide the services of an 

MRO”); United States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) (applying 

U.S.S.G. 2B1.1 cmt. n. 3(F)(v)(I) to “attorney-impersonator”).  The presumptive 

rule governing calculation of loss, not this narrow exception for imposters, should 

have and would have applied had defendant’s counsel asserted this caselaw on Mr. 

Boye’s behalf during plea bargaining and before sentencing.  An assigned criminal 

defense lawyer is obligated to know the Sentencing Guidelines and relevant Circuit 

precedent and argue such critical issues on his client’s behalf -- not just surrender 

to whatever stipulations the government has placed into the plea proposal.  United 

States v. Smack, 347 F.3d 533, 538 (3d Cir. 2003), United States v. Headley, 923 

F.2d 1079, 1083–84 (3d Cir. 1991).  Attorney ignorance of laws that are 

fundamental to his client’s case  -- as proper calculation of the loss was in Mr. 

Boye’s case -- is a “quintessential example” of unreasonable performance under 

Strickland.  Hinton v. Alabama, 571 U.S. 263, 134 S. Ct. 1081, 1089, 188 L. Ed. 

2d 1 (2014). 

Case: 18-3662     Document: 003113121462     Page: 15      Date Filed: 12/31/2018



 16 

20. Though denying a certificate of appealability below, the District court 

seemed to acknowledge that reasonable jurists can disagree on the proper 

calculation of the “loss” in a case like Mr. Boye’s and, consequently, whether trial 

counsel should have done more for his client to show to the sentencing court that 

the loss was not as alleged by the government:  

Since the enactment of Application Note 3(F)(v) in 2003, few courts 
have considered its scope. Several courts have applied it in 
straightforward settings, i.e., where a defendant poses as a licensed 
professional and he or she does not, in fact, maintain such a license. 
See United States v. Bennett, 453 F. App’x 395, 396–97 (4th Cir. 
2011) (affirming district court decision not to credit amount of loss for 
work provided by defendant who posed as a licensed physician); 
United States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) (affirming 
district court decision not to credit amount of loss for legal services 
provided by defendant who posed as a licensed attorney); United 
States v. Curran, 525 F.3d 74, 82 (1st Cir. 2008) (affirming decision 
not to award any credit to defendant naturopath who posed as a 
licensed physician for services rendered); United States v. Aronowitz, 
151 F. App’x 193, 194–95 (3d Cir. 2005) (upholding district court’s 
finding that victims suffered monetary loss where defendant dentist 
fraudulently charged for root canals performed by dental assistants). 
The Court is unaware of any case similar to that at bar where the 
defendant is a licensed attorney who poses as a firm of licensed 
attorneys and certified public accountants.  [Decision at 10-11] 

See also United States v. Nagle, 803 F.3d 167, 183 (3d Cir. 2015) (citing United 

States v. Dickler, 64 F.3d 818, 825 (3d Cir. 1995) (“We have repeatedly 

emphasized that the amount of loss in a fraud case, unlike that in a theft case, often 

depends on the actual value received by the defrauded victim”); United States v. 

Nathan, 188 F.3d 190, 210 (3d Cir. 1999) (court in “fraudulent procurement case” 
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calculates loss by “offset [ting] the contract price by the actual value of the 

components provided”); United States v. Fumo, 655 F.3d 288, 311–12 (3d Cir. 

2011), as amended (Sept. 15, 2011) (noting as reversible error District Court’s 

“failure to resolve the disputed” issue of “loss” and remanding for determination 

“as to whether, and to what extent, Rubin’s contract resulted in a loss to the 

Senate”); United States v. Sublett, 124 F.3d 693, 694 (5th Cir. 1997) (“Sublett 

contends that the district court erred in its application of section 2F1.1(b)(1) by 

determining the loss to be the total sums paid and to be paid under the two 

contracts.  Sublett maintains that he should be given credit, in the sentencing 

calculation, for the legitimate counseling services provided under the first contract 

and for the legitimate and qualified services he intended to provide the IRS under 

the second contract. We agree”).4 

21. Reasonable jurists can find that Mr. Boye suffered prejudice and 

disagree with the District court’s analysis, which reasoned, 

Furthermore, Boye has failed to show that he suffered any prejudice as a 
result of the alleged deficient performance of his counsel. Indeed, Boye 
never explicitly states how he was prejudiced by the alleged erroneous 

                                                 
4 Defendant’s counsel was likewise deficient in failing to cite the governing law on 
restitution.  The Mandatory Victims Restitution Act (MVRA) authorizes a court to 
award restitution only in the amount of the victim’s actual loss.  United States v. 
Alphas, 785 F.3d 775 (1st Cir. 2015).  Counsel did not cite and argue this law on 
defendant’s behalf, so the Court did not apply this rule in calculating the restitution 
order in this case. 
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calculation of loss and argues only that but for counsel’s errors, the result 
would have been different. This is insufficient to show prejudice. 
 
Indeed in the context of a claim for ineffective assistance of counsel at 
sentencing, a petitioner must show that he received a harsher sentence as a 
result of counsel’s deficiencies. See Glover v. United States, 531 U.S. 198, 
203-04 (2001) (noting that any increase that results from the deficient 
performance of counsel can constitute prejudice under Strickland), see also 
Hankerson, 496 F.3d at 310. Boye makes no argument that if a credit for 
services rendered was taken from the amount of loss, a lower offense level 
would have been calculated or that he would have been subjected to a lower 
sentence. [Decision at 12] 

The District Court’s reasoning is clearly debatable by reasonable jurists, 

considering the uncontroverted sworn statements of defendant alleging prejudice 

particularly at pages 6-8 of Exhibit D attached hereto and paragraph 6 of the same 

Exhibit.  The District Court also ignored paragraphs 9, 13 and 18 of Exhibit B as 

well as paragraphs 9, 10 (l), 11-13 and 16 of Exhibit C.  Furthermore, the Supreme 

Court has observed that in an ordinary case a defendant will satisfy his burden to 

show prejudice by pointing to the application of an incorrect higher Guidelines 

range and the sentence he received thereunder.  Absent unusual circumstances, he 

will not be required to show more.  Molina-Martinez v. United States, 136 S. Ct. 

1338, 194 L. Ed. 2d 444 (2016). 

22. Reasonable jurists can find that the defendant sufficiently alleged and 

proved the particulars of ineffective assistance of counsel related to the plea 

bargain, and therefore disagree with the District court’s reasoning that “equally 
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fatal to Boye’s claim of ineffective assistance related to the plea bargain agreement 

is Boye’s failure to allege any prejudice that resulted from the alleged deficiency of 

counsel.”  Decision at 13.  Defendant clearly indicated that he would have gone to 

trial if counsel had correctly advised him about the calculation of the loss.  Mr. 

Boye stated as such at paragraph 2 of page 7 and at pages 31-32 of Exhibit D that 

he would have gone to trial if he had received effective assistance of counsel.  The 

prejudice that defendant suffered as a result of the deficient services of his counsel 

in relation to the plea bargain agreement are memorialized in paragraphs 7-13 of 

Exhibit B, paragraphs 7-15 of Exhibit C, and paragraphs 3, 5, 6, 10-13 and 15-16 

of Exhibit D (all of which the District court ignored in denying 2255 relief below). 

CONCLUSION 

For all these reasons, we respectfully ask the Court to grant this application 

for a Certificate of Appealability and permit Mr. Boye’s appeal to proceed to 

briefing and decision on the merits by this Court.   

      Respectfully submitted, 
 
      /s/ Michael Confusione (MC-6855)  
      Hegge & Confusione, LLC 
      P.O. Box 366, Mullica Hill, NJ 08062-0366 
      (800) 790-1550; (888) 963-8864 (fax) 
      mc@heggelaw.com 
 
      Counsel for Petitioner-Appellant, 
      Bobby Boye 
Dated: December 31, 2018  
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

 
       
BOBBY BOYE,    : 
      : 
  Petitioner,   : Civ. No. 16-6024 (FLW) 
      : 
v.      : 
      : OPINION 
UNITED STATES OF AMERICA  : 
      : 
  Respondent.   : 
      : 
 
FREDA L. WOLFSON, U.S.D.J 
 

I. INTRODUCTION 

Petitioner, Bobby Boye (“Boye”), is a federal prisoner proceeding, through his counsel, 

with a motion to vacate, set aside, or correct his sentence under 28 U.S.C. § 2255.  For the 

following reasons, Boye’s § 2255 motion is denied. 

II. BACKGROUND AND PLEADINGS 

A. The Underlying Criminal Proceeding 

Boye was arrested on June 19, 2014, pursuant to a Criminal Complaint that charged him 

with one count of conspiracy to commit wire fraud, in violation of 18 U.S.C. § 1343, and one 

count of wire fraud, in violation of 18 U.S.C. § 1849.  See United States v. Boye, Crim. No. 15-

196, ECF No. 1.  The Complaint alleged that beginning in July 2010, Boye was employed as an 

international petroleum legal advisor for the Ministry of Finance of “Country A.”  Id., Attach. B., 

¶ 1a.  It alleged that in February 2012, Country A solicited bids for a multi-million-dollar 

contract (the “contract”) to provide legal and tax accounting advice and assist with the drafting 

of tax regulations.  Id. ¶ 1b.  In his role as a legal advisor to Country A, Boye served as a 

member of the three-person committee responsible for reviewing and evaluating the bids for the 
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contract.  Id.  In March 2012, Opus & Best Services LLC (“Opus & Best”), of which Boye was 

the sole member, submitted a bid via email for the contract.  Id. ¶ 1c.  The Complaint alleged that 

in the bid submitted by Opus & Best, Boye made a number of false representations, including:  

“falsely claiming that Opus & Best was a legitimate law and accounting firm; and fraudulently 

failing to disclose his affiliation with Opus & Best, in contravention of the no-conflict of interest 

bidding requirements.”  Id. ¶ 2.  Based largely on Boye’s recommendation, Opus & Best was 

awarded the contract by Country A in June 2012.  Id.  According to the Complaint, Country A 

wired a total of $3,150,000 in contract payments to Opus & Best “which Boye diverted to his 

own personal use to purchase numerous assets.”  Id. ¶ 3. 

On April 28, 2015, petitioner waived indictment and agreed to plead guilty to a one-count 

Information for conspiracy to commit wire fraud in violation of 18 U.S.C. § 1843 and 18 U.S.C. 

§ 1849.  See Crim. No. 15-196, ECF Nos. 19-23.  The plea agreement included a stipulation that 

Boye’s offense level under the United States Sentencing Guidelines would be 24.  Crim. No. 15-

196, ECF No. 23, at 10.  As part of that calculation, the parties stipulated that “Specific Offense 

Characteristic § 2B1.1(b)(1)(J) applies because the aggregate loss amount is greater than 

$2,500,000 but not more than $7,000,000.  This Specific Offense Characteristic results in an 

increase of 18 levels.”  Id.  The parties further agreed that neither Boye nor the Government 

would “argue for the imposition of a sentence outside the Guidelines range that results from the 

agreed total Guidelines offense level” nor would either party “seek or argue for any upward or 

downward departure, adjustment, or variance not set forth [in the Agreement].”  Id. at 10, 11.  

The plea agreement additionally provided that Boye “agrees to make full restitution for all losses 
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. . . to Country A in the amount of $3,510,00.”  Id. at 3.1   

Boye was sentenced by this Court on October 15, 2015 to a prison term of 72 months.  

Crim. No. 15-196, ECF No. 27.  Boye was additionally ordered by the Court to pay restitution in 

the amount of $3,510,000, on which interest was waived.  Id.   

At the sentencing hearing, this Court first addressed the amount of restitution to be paid 

to Country A, acknowledging that the parties stipulated in the plea agreement to a restitution 

amount of $3,150,000 and noting that: 

In any event, there would still be the issue of offsetting [Country A] 
as to any kind of legitimate services that were actually provided by 
Mr. Boye.  Nothing has really been presented to me at this point and 
it would be very difficult to determine whether there would be 
offsets to it based upon the services that he gave or not. 
 
Therefore, under the statute this would obviously complicate and 
prolong the sentencing process and would require additional 
hearings, and, therefore, balancing of the factors, that will not be 
awarded either. 
 

Crim. No. 15-196, ECF No. 42, 8:1–12.   

 The parties then argued their sentencing positions.  Boye’s counsel argued for a sentence 

at the bottom of the Guidelines range—63 months.  Id. at 16:17–19.  In so arguing, counsel 

acknowledged Boye’s criminal history and Boye’s admission “that the company he created in 

order to submit this international tax consultant bid was fraudulent.”  Id. at 16:21 to 17:15.  

Nevertheless, Boye’s counsel argued that a sentence at the bottom of the Guidelines range was 

appropriate because, ultimately, Country A benefited from the work product produced by Boye 

and Country A continues to use that work product.  Id. at 17:16–25.  Counsel argued that the fact 

that Boye completed the services contemplated by the contract distinguished this case from other 

                                                           
1  Based on this stipulation, the Presentence Report also recommend a restitution amount of 
$3,150,000.   
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cases of fraud and that not crediting Boye for the services he provided would act as “somewhat 

of an unjust enrichment.”  Id. at 18:7 to 19:20.   

 The government argued for a sentence at the top of the Guidelines range.  With respect to 

Boye’s request that his sentence reflect a credit for the services he provided to Country A, the 

government contended that the provision of services did not mitigate Boye’s crimes because had 

he not performed those services “he wouldn’t have gotten the continuous payments under the 

contract.”  Id. at 27:2 to 27:12.  The government also cited to the commentary on § 2B1.1 of the 

Sentencing Guidelines, which do not permit a defendant who made “false representations as to 

the licensing of particular professionals” to receive any credit for those services on the amount of 

loss.  Id. at 27:13 to 27:21.  The government contended that this rule applied here because  

there is a special kind of abuse of trust and a special kind of 
manipulation that occurs when an individual is posing as a trusted 
licensed accredited individual.  Here he was posing as various 
licensed accountants who claimed were CPAs, other attorneys, and 
he needed to create an aura of expertise in order to get the contract, 
and then once he had the contract to ensure the continued payments 
in installments under the terms of the contract.   

 
Id. at 27:23 to 28:6.   
 
 The Court rejected Boye’s argument for a credit for legal services provided to Country A 

and in applying the § 3553(a) factors, rejected Boye’s position:   

And the victim here, the country, the fact that they received services 
that you described as services that are still being used and good 
services doesn’t mitigate the crime.  One, it was of course important 
that you perform the services because otherwise Opus & Best would 
have been terminated if they weren’t providing services, but 
moreover its not novel to me.   

 
Id. at 37:12–19 (emphasis added).  Based on this reasoning and application of the other § 3553(a) 

factors, the Court determined that a sentence at the top of the Guidelines range was appropriate.   

 On October 15, 2015, petitioner filed a Notice of Appeal.  Crim. No. 15-196, ECF No. 32.  
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The government moved to enforce the appellate waiver set forth in the plea agreement and 

summary affirmance was granted by the Third Circuit on January 28, 2016.  (ECF No. 1-1, at 

A124.) 

B. The § 2255 Motion 

On September 28, 2016, Boye, acting through counsel, filed the present motion under 28 

U.S.C. § 2255 to vacate, set aside, or correct his sentence.  (ECF No. 1.)  In his motion, Boye 

asserts three grounds for relief, each framed as a claim of ineffective assistance of counsel.  (See 

ECF Nos. 1 & 1-1.)  Petitioner first contends that his counsel was deficient because he did not 

argue for the application of Sentencing Guideline § 2B1.1, Application Note 3(E)(i), which 

provides that “Loss shall be reduced by . . . the services rendered, by the defendant or other 

persons acting jointly with the defendant, to the victim before the offense was detected” or 

advise the Court that Boye did not “pose” as a licensed professional and, thus, was entitled to a 

credit for legal services he provided to Country A on the amount of  loss.  (ECF No. 1-1, at 15–

17.)  As part of this claim, Boye asserts that his counsel should have presented to the Court 

evidence of the work product created by petitioner for Country A and advised the Court that 

Boye had retained Peter Chen, a licensed CPA to perform part of the contracted for work.  (Id. at 

17–18.)   

Boye also argues that his counsel was ineffective by advising him to assent to the plea 

agreement which stipulated to an incorrect loss figure.  Finally, Boye asserts that his counsel was 

deficient for not arguing for a lower restitution amount, again based on the fact that Country A 

received satisfactory legal services.  In further support of his motion, Boye submitted to the 

Court two certifications which detail his interactions with counsel and the documentation Boye 

provided to counsel of the legal services that were rendered to Country A.  (ECF Nos. 2, 7.)   
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The government filed an Answer opposing Boye’s § 2255 motion, in which it argues that 

counsel’s performance was not deficient and that Boye failed to meet his burden of showing that 

he was prejudiced by any alleged deficiency of counsel.  (ECF No. 10.) 

III. STANDARD OF REVIEW 

 To grant relief on a federal prisoner’s motion to vacate, set aside, or correct a sentence 

under 28 U.S.C. § 2255, the Court must find that “there has been such a denial or infringement of 

the constitutional rights of the prisoner as to render the judgment vulnerable to collateral attack.”  

28 U.S.C. § 2255(b).  “In considering a motion to vacate a defendant’s sentence, ‘the court must 

accept the truth of the movant's factual allegations unless they are clearly frivolous based on the 

existing record.’”  United States v. Booth, 432 F.3d 542, 545 (3d Cir. 2005) (quoting Gov't of V.I. 

v. Forte, 865 F.2d 59, 62 (3d Cir. 1989)).  A district court “is required to hold an evidentiary 

hearing ‘unless the motion and files and records of the case show conclusively that the movant is 

not entitled to relief.’”  Id. at 545–46 (quoting Forte, 865 F.2d at 62). 

 Boye’s arguments are framed as claims for ineffective assistance of trial counsel.  (See 

ECF No. 1.)  The Sixth Amendment guarantees defendants effective assistance of counsel during 

critical portions of a criminal proceeding.  See Lafler v. Cooper, 566 U.S. 156, 165 (2012).  The 

Supreme Court, in Strickland v. Washington, 466 U.S. 668 (1984), articulated a two-prong 

burden for demonstrating the ineffectiveness of counsel:  (1) that, considering all relevant 

circumstances, counsel’s performance fell below an objective standard of reasonableness and (2) 

that the petitioner suffered prejudice as a result.  Id. at 687–96; see also Preston v. 

Superintendent Graterford SCI, 902 F.3d 365, 379, 382 (3d Cir. 2018); Grant v. Lockett, 709 

F.3d 224, 232 (3d Cir. 2013). 

In addressing the first prong, the petitioner “must identify the acts or omissions of 
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counsel that are alleged not to have been the result of reasonable professional judgment.”  

Strickland, 466 U.S. at 690.  Judicial scrutiny of counsel's conduct must be “highly deferential.”  

See id. at 689.  “[C]ounsel is strongly presumed to have rendered adequate assistance and made 

all significant decisions in the exercise of reasonable professional judgment.”  Id. at 690.  The 

reviewing court must make every effort to “eliminate the distorting effects of hindsight, to 

reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from 

counsel’s perspective at the time.”  Id. at 689.  Counsel’s strategic choices made after thorough 

investigation of the relevant law and facts are “virtually unchallengeable,” while choices made 

with less than entirely thorough investigation “are reasonable precisely to the extent that 

reasonable professional judgments support the limitations on investigation.”  Id. at 690–91; see 

also Rolan v. Vaughn, 445 F.3d 671, 682 (3d Cir. 2006); Gov't of V.I. v. Weatherwax, 77 F.3d 

1425, 1432 (3d Cir. 1996).  Whether counsel acted in a manner that was deficient is measured by 

a standard of “reasonableness under prevailing professional norms.”  Strickland, 466 U.S. at 

687–88; see also Wiggins v. Smith, 539 U.S. 510, 521 (2003). 

The second prong of the Strickland test requires the petitioner to affirmatively prove 

resulting prejudice.  See 466 U.S at 693.  Prejudice is generally found where “there is a 

reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding 

would have been different.”  Id. at 694.  A reasonable probability is “a probability sufficient to 

undermine confidence in the outcome.”  Id.; see also McBride v. Superintendent, SCI Houtzdale, 

687 F.3d 92, 102 n.11 (3d Cir. 2012).  “This does not require that counsel's actions more likely 

than not altered the outcome, but the difference between Strickland's prejudice standard and a 

more-probable-than-not standard is slight and matters only in the rarest case.  The likelihood of a 

different result must be substantial, not just conceivable.”  Harrington v. Richter, 562 U.S. 86, 
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111–12 (2011) (internal quotation marks and citation omitted).  In the context of sentencing, 

prejudice exists where the inadequate performance affected the criminal defendant’s sentence.  

United States v. Hankerson, 496 F.3d 303, 310 (3d Cir. 2007).   

In the context of plea agreements, the prejudice requirement “focuses on whether 

counsel’s constitutionally ineffective performance affected the outcome of the plea process.”  

Hill v. Lockhart, 474 U.S. 52, 59 (1985).  “[T]he defendant must show that there is a reasonable 

probability that, but for counsel’s errors, he would not have pleaded guilty and would have 

insisted on going to trial.”  Id.; see also Lee v. United States, 137 S. Ct. 1958, 1965 (2017); 

Lafler v. Cooper, 566 U.S. 156, 162-63 (2012); United States v. Jesus-Nunez, 576 F. App’x 103, 

105 (3d Cir. 2014).  In considering whether the prejudice prong has been satisfied, the Court 

must consider the strength of the underlying evidence.  See Saranchak v. Beard, 616 F.3d 292, 

311 (3d Cir. 2010).   

The Strickland Court made clear that a court may apply the two prongs in whatever order 

it sees fit.  466 U.S. at 697 (“[A] court need not determine whether counsel’s performance was 

deficient before examining the prejudice suffered by the defendant as a result of the alleged 

deficiencies . . . .  If it is easier to dispose of an ineffectiveness claim on the ground of lack of 

sufficient prejudice . . . that course should be followed.”); see also Rainey v. Varner, 603 F.3d 

189, 201 (3d Cir. 2010). 

IV. DISCUSSION 

A. Credit Against Loss 

 Boye first contends that his counsel was ineffective because he failed to argue to the 

Court at sentencing that Boye is entitled to a credit on the calculation of loss for the satisfactory 

legal services he performed for Country A.  This failure, Boye contends, impacted his sentence 
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because “the sentence was based primarily on the ‘loss’ that the District Court found.”  (ECF No. 

1-1, at 26.)     

 Boye’s position is untenable.  Boye contends that his counsel should have objected to the 

amount of loss that was calculated for the purpose of determining his offense level under the 

Sentencing Guidelines.  However, Boye’s offense level was calculated and stipulated to by both 

Boye and the government in the plea agreement and, as part of that stipulated offense level, the 

parties agreed that “Specific Offense Characteristic § 2B1.1(b)(1)(J) applies because the 

aggregate loss amount if greater than $2,500,000 but not more than $7,000,000.”  Crim. No. 15-

196, ECF No. 23 at 10.  The parties further agreed “that the Court should sentence [Boye] within 

the Guidelines range that results from the total Guidelines offense level set forth below” and 

“that neither party will argue for the imposition of a sentence outside the Guidelines range that 

results from the agreed total Guidelines offense level.”  Id.  His counsel acted in accordance with 

that agreement by arguing that the legal services Boye provided to Country A entitled him to a 

sentence at the low-end of the Guidelines range under 18 U.S.C. § 3553.  Had counsel argued for 

a lower offense level under Boye’s theory, he would have breached the plea agreement, putting 

Boye at risk of a higher sentence.  See Bass v. United States, No. 11-2205, 2011 WL 4962185, at 

*3 (D.N.J. Oct. 17, 2011). 

Putting aside the potential breach of the plea agreement, the Court does not find that 

Boye’s counsel was deficient by not arguing to the Court that the amount of loss should have 

included a credit for the legal services he provided to Country A.  Sentencing Guideline § 2B1.1 

governs, inter alia, crimes of fraud.  See U.S. Sentencing Guidelines Manual, § 2B1.1 (U.S. 

Sentencing Comm’n 2003).  Under that section, a defendant’s base offense level will increase 

depending on the amount of loss suffered by the victim of the fraud.  Id. § 2B1.1(b)(1).  “Loss” 
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under this section “is the greater of actual loss or intended loss.”  Id., Application Note 3(A).  

Generally, “[l]oss shall be reduced by . . . the services rendered, by the defendant or other 

persons acting jointly with the defendant, to the victim before the offense was detected.”  Id., 

Application Note 3(E)(i).   

Nevertheless, the Application Notes set forth that in cases in which “services were 

fraudulently rendered to the victim by persons falsely posing as licensed professionals . . . loss 

shall be the amount paid for the . . . services . . . rendered . . . with no credit provided for the 

value of those [services].”  Id., Application Note 3(F)(v).  In enacting this provision, the 

Commission noted that the rule was intended to reverse case law that permitted credit for 

services provided by persons posing as licensed professionals.  U.S. Sentencing Guidelines 

Manual, appx. C, vol. II, at 179-80 (U.S. Sentencing Comm’n 2003).  Moreover, “[t]he 

Commission determined that the seriousness of these offenses and the culpability of these 

offenders is best reflected by a loss determination that does not credit the value of the unlicensed 

benefits provided.”  Id. at 179-80.  The provision further “eliminate[d] the additional burden that 

would be imposed on courts if required to determine the value of these benefits.”  Id. at 180. 

Since the enactment of Application Note 3(F)(v) in 2003, few courts have considered its 

scope.  Several courts have applied it in straightforward settings, i.e., where a defendant poses as 

a licensed professional and he or she does not, in fact, maintain such a license.  See United States 

v. Bennett, 453 F. App’x 395, 396–97 (4th Cir. 2011) (affirming district court decision not to 

credit amount of loss for work provided by defendant who posed as a licensed physician); United 

States v. Kieffer, 621 F.3d 825, 834 (8th Cir. 2010) (affirming district court decision not to credit 

amount of loss for legal services provided by defendant who posed as a licensed attorney); 

United States v. Curran, 525 F.3d 74, 82 (1st Cir. 2008) (affirming decision not to award any 
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credit to defendant naturopath who posed as a licensed physician for services rendered); United 

States v. Aronowitz, 151 F. App’x 193, 194–95 (3d Cir. 2005) (upholding district court’s finding 

that victims suffered monetary loss where defendant dentist fraudulently charged for root canals 

performed by dental assistants).  The Court is unaware of any case similar to that at bar where 

the defendant is a licensed attorney who poses as a firm of licensed attorneys and certified public 

accountants.   

Counsel’s decision not to object to the calculation of loss and Boye’s offense level at 

sentencing was not unreasonable.  The Application Note makes clear that where a defendant 

impersonates a licensed professional, he is not entitled to a credit for services provided when 

calculating the amount of loss at sentencing.  U.S. Sentencing Guidelines, appx. C, vol. II, at 

179-80.  In the bid he fraudulently submitted to Country A as Opus & Best, Boye impersonated a 

firm of licensed attorneys and accountants.  As such, under a plain reading of the Application 

Note, Boye would not have been entitled to a credit for the services rendered on the amount of 

Loss to Country A.   

Nevertheless, Boye asserts that because he is a licensed attorney, he was not 

impersonating or “posing” as an attorney for the purposes of the Application Note.  Boye 

contends he could not impersonate the attorneys and accountants purportedly employed by Opus 

& Best because they are not real people.  Such a reading of the statute would render Application 

Note 3(F)(v) ineffective against defendants who, in addition to claiming they are a licensed 

professional, take on a new identity as well.  Boye’s crimes are exactly the type and purpose 

contemplated by the Commission to fall under Application Note 3(F)(v).  Boye abused a position 

of trust when he defrauded Country A by submitting the fraudulent bids and thereafter, in his 

role as a legal advisor, recommending Country A hire Opus & Best.  And, importantly, 
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calculating the value of the services rendered by Boye in perpetuating his fraud would require 

additional submissions and hearings to determine the value of the services provided by Boye—

proceedings that would waste valuable judicial resources.   

Furthermore, Boye has failed to show that he suffered any prejudice as a result of the 

alleged deficient performance of his counsel.  Indeed, Boye never explicitly states how he was 

prejudiced by the alleged erroneous calculation of loss and argues only that but for counsel’s 

errors, the result of his case would have been different.  This is insufficient to show prejudice.  

Indeed, in the context of a claim for ineffective assistance of counsel at sentencing, a petitioner 

must show that he received a harsher sentence as a result of counsel’s deficiencies.  See Glover v. 

United States, 531 U.S. 198, 203–04 (2001) (noting that any increase in sentence that results 

from the deficient performance of counsel can constitute prejudice under Strickland); see also 

Hankerson, 496 F.3d at 310.  Boye makes no argument that if a credit for services rendered was 

taken from the amount of loss, a lower offense level would have been calculated or that he would 

have been subjected to a lesser sentence.  In other words, Boye does not set forth what the 

purported off-set amount would be such that his sentence would have been materially impacted.     

Thus, as Boye has failed to meet his burden on either the deficiency or prejudice prong 

on his claim of ineffective assistance of counsel at sentencing, this claim is denied.   

B. Plea Agreement 
 

Boye next argues that his counsel was further deficient “in counseling defendant to 

stipulate (in the plea agreement) to a ‘loss’ figure that contravenes . . . governing law.”  (ECF 

No. 1-1, at 20.)  As discussed in the preceding section, the amount of loss used to determine 

Boye’s offense level was not in violation of the Sentencing Guidelines and, indeed, properly 

applied Application Note 3(F)(v) by not providing Boye a credit for legal services provided to 
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Country A while impersonating a licensed professional.  Just as counsel was not deficient in not 

objecting to this calculation of loss at sentencing, he was not deficient in advising Boye to 

stipulate to the amount of loss in the plea agreement.  Thus, this claim for ineffective assistance 

of counsel must also fail. 

Equally fatal to Boye’s claim of ineffective assistance related to the plea agreement is 

Boye’s failure to allege any prejudice that resulted from this alleged deficiency of counsel.  A 

defendant may be prejudiced by his counsel’s erroneous advice to enter into a plea agreement 

where he demonstrates that there is a reasonable probability that he would have gone to trial had 

he been correctly advised.  Hill, 474 U.S. at 59.  Boye makes no such allegation and, indeed, 

does not deny his guilt for the crimes committed.  At no point in his briefing does Boye assert 

that he would have proceeded to trial on these charges.   

Because Boye cannot show that his counsel was deficient in advising him to assent to the 

plea agreement or that he prejudice by that advice, this claim for relief is denied. 

C. Calculation of Restitution Award 

Finally, Boye argues that his counsel was deficient by not arguing that the restitution 

amount should have been limited to Country A’s “actual loss.”  (ECF No. 1, at 21).  Specifically, 

Boye contends that the restitution amount should have included credit for legal services provided 

to Country A.   

Even if petitioner can demonstrate that this alleged error meets the Strickland standard, 

attacks on an award of restitution are not cognizable on a § 2255 motion to vacate or set aside a 

petitioner’s sentence.  The plain language of § 2255 “indicates that the statute only applies to ‘[a] 

prisoner in custody . . . claiming the right to be released.’”  United States v. Trimble, 12 F. Supp. 

3d 742, 745 (E.D. Pa. 2014) (alterations in original) (quoting 28 U.S.C. § 2255)).  The Third 
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Circuit has held that an order to pay restitution “is not the sort of ‘significant restraint on liberty’ 

contemplated in the ‘custody’ requirement of the federal habeas corpus statutes.’”  Id. (quoting 

Obado v. New Jersey, 328 F.3d 716, 718 (3d Cir. 2003)); see also United States v. Ross, 801 

F.3d 374, 380–81 (3d Cir. 2015).   

This reading of § 2255 applies even where, as here, petitioner brings other claims 

challenging his custody.  Kaminsky v. United States, 339 F.3d 84, 87–89 (2d Cir. 2003).  As the 

Second Circuit set forth: 

There is . . . no reason why the presence of a plausible claim against 
a custodial punishment should make a noncustodial punishment 
more amenable to collateral review than it otherwise might be. . . . 
[T]he mere fact that the sentencing court chose to impose 
incarceration on a defendant in addition to restitution does not, as to 
the restitution order, distinguish that defendant from someone who, 
having been convicted, received a punishment that did not include 
any custodial element. 

 
Id. at 89.  The same reasoning applies where a challenge to a restitution order is brought as an 

ineffective assistance of counsel claim.  Trimble, 12 F. Supp. 3d at 746 (“[A] challenge to a 

restitution order brought under the guise of an ineffective assistance of counsel claim is also not 

cognizable in a habeas petition because it does not seek relief from custody.”); see also Awe v. 

United States, No. 15-8155, 2017 WL 1157865, at *4 (D.N.J. Mar. 27, 2017) (collecting cases).   

 Accordingly, Boye’s claim for ineffective assistance of counsel related to the calculation 

of restitution is dismissed as it is not cognizable as a claim under § 2255.   

V. CERTIFICATE OF APPEALABILITY 

Under 28 U.S.C. § 2253(c), a litigant may not appeal a final order in a § 2255 proceeding 

unless the judge or a circuit justice issues a certificate of appealability (“COA”).  That section 

further directs courts to issue a COA “only if the applicant has made a substantial showing of the 

denial of a constitutional right.”  28 U.S.C. § 2253(c)(2); see also 28 U.S.C. § 2255(d).  “A 
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petitioner satisfies this standard by demonstrating that jurists of reason could disagree with the 

district court’s resolution of his constitutional claims or that jurists could conclude the issues 

presented are adequate to deserve encouragement to proceed further.”  Miller-El v. Cockrell, 537 

U.S. 322, 327 (2003).  In this case, the Court denies a certificate of appealability because jurists 

of reason would not find it debatable that Boye has failed to make a substantial showing of the 

denial of a constitutional right.   

VI. CONCLUSION 

For the foregoing reasons, Boye’s § 2255 motion will be denied on the merits.  Although 

courts considering § 2255 motions are generally directed to hold evidentiary hearings, it is 

apparent from the arguments before the Court and the record of the underlying criminal 

proceeding that, regardless of the evidence adduced at such a proceeding, Boye would not be 

entitled to any relief based on his motion.  See Booth, 432 F.3d at 545.  An appropriate order will 

be entered.   

 

DATED:  November 20, 2018    Freda L. Wolfson     
        FREDA L. WOLFSON 
        United States District Judge 
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as an "intern."  After I briefed Mr. Thomas about the facts of the case and 

answered all his questions, I presented the following documents to him for his 

review and comments, namely: 

(a) The advertisement placed in The Economist newspaper by the Timor-

Leste's Ministry of Finance, soliciting interested persons or firms for the 

performance of professional services including Tax & Accounting Audit, Tax 

Regulations and Engineering (attached hereto as Ex. A); 

(b) Copy of the bid submitted by Opus & Best LLC specifically for the 

performance of writing the TDA and TBUCA Regulations only (attached hereto as 

Ex. B); 

(c) Copy of the service contract between the Timor-Leste's Ministry of 

Finance and Opus & Best LLC in respect of the TDA & TBUCA Regulations 

(attached hereto as Ex. C); 

(d) Copies of scoring sheet, the scoring mechanism used by the seven (7) 

member Evaluation Team set up solely by the Timor-Leste Minister of Finance in 

assessing the bids submitted by all the service providers that bidded in respect of 

the TDA & TBUCA Regulations (attached hereto as Ex. D); 

(e) After the successful completion of the TDA & TBUCA Regulations by 

Opus & Best LLC to the satisfaction of the Timor-Leste Government, the Timor-
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Leste Government at its own discretion invited and awarded two (2) other "NO-

BID" contracts to Opus & Best in respect of the Transfer Pricing and the 

Interpretative Guidelines for TDA & TBUCA projects. Copies of the documents 

evidencing the NO-BID contracts awarded by the Timor-Leste Government in 

respect of the two (2) NO-BID contracts, including the rationale (some of which 

included an acknowledgment that the Timor-Leste received value in respect of the 

TDA & TBUCA project, excellent and timely services and a meeting with the 

representative of Opus & Best LLC) for awarding the NO-BID contracts (attached 

hereto as Ex. E).  Mr. Thomas indicated that he was going to prepare a motion to 

compel Government to provide him with the executed copies of Ex. E but never 

did.  I pressed him several times about the motion but Mr. Thomas kept on 

avoiding the issue. 

(f) Copies of the service contracts between Timor-Leste's Ministry of 

Finance and Opus & Best LLC in respect of the Transfer Pricing and TBUCA 

Guideline projects (attached hereto as Ex. F); 

(g) Copy of the 2012 Annual Report of the Timor- Leste Ministry of Finance 

wherein (page 64-69) the Timor-Leste Government acknowledged the receipt of 

value for the different professional services procured for the Petroleum Tax Office 

(attached hereto as Ex. G); 
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(h) Copies of some of the correspondences including billings, progress 

reports, drafts, schedules etc. from other sub-contractors hired by Opus and Best 

LLC in the performance of the Timor-Leste projects, namely Messrs Peter Chen, 

an attorney and a CPA and also Kaushal Kapadia, an economist (attached hereto as 

Ex. H).  Copies of Opus & Best bank statements from Chase Bank evidencing wire 

transfers for payment in respect of the professional services rendered by Messrs 

Chen and Kapadia were also provided to Mr. Thomas. Mr. Thomas promised to 

contact both Messrs Chen and Kapadia but failed throughout the course of this 

matter to contact any of them; 

(i) Copy of the Proposal for sub-consulting services from Boughton Peterson 

Yang Anderson (now known as "ZHONG LUN LAW FIRM") to Opus & Best 

LLC in respect of the contracts between Opus & Best LLC and the Timor-Leste 

Government, including the print out of the webpage of Broughton Peterson 

Anderson, a prominent Hong Kong Law Firm, and the employer of Peter Chen 

from 2010 to date (attached hereto as Ex. I).  Part of the professional 

accomplishments of Peter Chen on the website of ZHONG LUN LAW FIRM 

included a reference to the Timor-Leste contracts, in which Peter Chen acted as a 

sub-contractor, and which fact was pointed out to Mr. Thomas.  By any standard of 

measurement, Peter Chen is a distinguished and an accomplished tax attorney and 

a CPA.  He is a Partner in the law firm also as clearly indicated on their website; 
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(j) Copies of the final work products submitted by Opus & Best LLC, 

namely TDA & TBUCA Regulations, Transfer Pricing Study relating to the Bayu-

Undan Contractors and the Interpretative Guidelines for the TDA & TBUCA 

(attached hereto as Ex. J); 

(k) Emails showing that the same Peter Chen not only worked for Opus & 

Best LLC in executing the consulting contracts with the Timor-Leste Government, 

but also for another US company called Charles River Associates (CRA), in 

respect of the Gas Pipeline Audit & Consulting services between CRA and the 

Timor-Leste Government. Copies are attached and marked as Exhibit K.  Peter 

Chen worked as an independent contractor of CRA & Opus & Best LLC 

concurrently in respect of the professional service contracts awarded by the Timor-

Leste Government to opus & Best LLC as well as CRA; 

(l) Copies of the correspondences showing that Emilia Pires, the Timor-

Leste Finance Minister, did meet with Peter Chen in Dili in the course of the 

execution of both the CRA and Opus & Best consulting contracts with Timor-

Leste are (attached and marked as Exhibit L); 

(m) Proof that Arent Fox, the outside Law Firm advising Timor-Leste 

Government, acknowledged that Peter Chen is a "good choice" and the plan to use 

Peter Chen's tax and accounting expertise in a pending dispute between Timor-
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Leste, Conoco Phillips and others before the Singapore Arbitration are (attached 

hereto as Exhibit M); 

(n) Copies of the relevant laws and policy of Timor-Leste government 

governing the bidding and award of contracts, be it for goods and or services, and 

which are (attached hereto as Exhibit N); 

(o) A copy of the Organizational Structure of the Timor-Leste Ministry of 

Finance during the period between 2010 and 2013, (attached hereto as Exhibit O).  

As an advisor to the Ministry of Finance in Timor-Leste on the limited matter of 

Petroleum taxation, I was neither a civil servant nor a part of the management 

team, known as CCM (consisting of key employees of the Ministry of Finance and 

three (3) other advisors). As at the time the three (3) contracts were awarded to 

Opus & Best LLC, there was another full time Legal Advisor (Mr. Maguire) 

heading the Revenue & Tax Department. Separately, the Ministry of Finance had 

its own separate legal department staffed with more than seven (7) advising the 

Minister and other key employees on matters covering due diligence, legislative 

issues, contract vetting etc. The document was given to Mr. Thomas for the 

purpose of challenging the false picture painted by the Government that I was the 

"alpha and omega" at the Ministry of Finance in Timor-Leste.  Like every other 

documents that I presented to Mr. Thomas for the purposes of contradicting the 

version of the Government's story, he did absolutely nothing with it; 
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(P) Copy of the email from Arent Fox, the outside counsel to Timor Leste 

Government regarding the TBUCA Regulations and wherein the work product of 

Opus & Best LLC was acknowledged as a "great job" is (attached hereto as Exhibit 

P); 

(q) A copy of the Criminal Information Complaint containing the narrative 

of the US Government's case against me is (attached hereto as Exhibit Q); 

(r) Sample representative copies of some of my work products while 

employed as the Petroleum Tax Advisor by the Timor-Leste Government and 

which are now part of the body of laws governing the taxation of Minerals, Oil and 

Gas in Timor-Leste are (attached hereto as Exhibit R).  I was called to the Nigerian 

Bar as a Barrister & Solicitor of the Supreme Court of Nigeria in 1984 and 

practiced tax law consistently since my call to the bar.  I have postgraduate degrees 

in Law and Taxation from prominent universities in the US.  I was variously 

employed at high levels at KPMG (an accounting firm), 3D Systems Corporation 

(a multinational company and where I served as the Tax Director for several years) 

and also at MasterCard Corporation as Vice President (which designation was later 

changed to a Senior Business Leader of International Tax, as a result of company-

wide change of titles).  I was singularly responsible for the drafting and negotiating 

of the pertinent portions of the one and ONLY existing Timor-Leste Income Tax 
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Treaty (Timor Leste - Portugal Income Tax Treaty) and which Treaty was ratified 

by the parties in 2012; 

(s) Copies of the final bills totaling approximately $1.4 million that remain 

unpaid by the Timor-Leste Government in respect of the consulting services 

relating to the Transfer Pricing and Interpretative Guideline projects and which 

projects were satisfactorily and professionally executed by Opus & Best LLC and 

accepted by the Timor-Leste Government, are collectively (attached as Exhibit S); 

(t) Copy of a separate Tax Consulting business proposal made by Peter Chen 

through a company called Fortunare (H.K.) Co., Ltd and which is wholly owned 

and controlled by Peter Chen in Hong Kong dated January 10 2013 to the Timor-

Leste Government is (attached hereto as Exhibit T); and 

(u) Copy of the correspondence referenced in paragraph 7 of my 

Certification and issued by the Office of the NY Secretary of State regarding the 

incorporation of Opus & Best LLC is (attached hereto as Exhibit U). 

4)  At the end of the meeting referenced above, Mr. Thomas said to me 

that in his own opinion the Government has no case against me for any money 

claim and at best I am only guilty of making false representation about Opus & 

Best LLC but certainly no loss was incurred by Timor Leste because the contracts 

were executed as agreed upon by the parties.  Mr. Thomas went further that the 
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employee of the Federal Defender's office designated as the "Investigator" would 

be starting some work to assist him on discovery issues.  Mr. Thomas never 

produced the result of any "investigative work" that he promised and I believe that 

no investigation whatsoever was done by Mr. Thomas contrary to his promise. 

5)  Between December 2014 and mid-February 2015, Mr. Thomas and I 

met once and spoke on the phone twice.  On each occasion, Mr. Thomas reiterated 

to me that the amount paid by the Timor-Leste Government in the sum of $3.5 

million cannot be interpreted as "loss" in the circumstances that I narrated to him 

and based on his review of the documents enumerated in Paragraph 3 above. 

6)  Sometimes in the month of March or thereabout, Mr. Thomas and I 

met with the Federal Prosecutor and the FBI Agent investigating the case at the 

U.S. Attorney's office in Newark.  At that meeting the Federal Prosecutor narrated 

the Government's version about its case against me and other unnamed "co-

conspirators" who participated in the "fraud" against the Timor-Leste Government 

in relation to the three contracts.  The Federal Prosecutor said that the Government 

had copies of all the emails sent out or received in the email accounts of Opus & 

Best as well as my personal email account.  The Federal Prosecutor said that I 

submitted fraudulent bids to secure the three contracts forming the subject of the 

Criminal Information filed against me and that at the time that I submitted the bids, 

Opus & Best was non- existent.  The Federal Prosecutor said affirmatively that the 

Case 3:16-cv-06024-FLW   Document 1-2   Filed 09/28/16   Page 9 of 21 PageID: 181Case: 18-3662     Document: 003113121464     Page: 9      Date Filed: 12/31/2018



10 
 

Government of Timor- Leste suffered a monetary loss in the sum of $3.5 million, 

been the amount paid by the total amount of the contracts that I fraudulently 

obtained. 

7) Since I was not allowed to speak at the meeting referenced above with 

the Federal Prosecutor and the FBI Agent, I met with Mr. Thomas immediately 

after the meeting at the lobby of the U.S. Attorney's office.  I informed Mr. 

Thomas that the version of the events surrounding the formation of Opus & Best 

LLC and the award of the three contracts were fundamentally different from the 

case presented by the U.S. Attorney.  I explained that the documents for the 

incorporation of Opus & Best LLC was submitted in February 2012 by a firm 

called "Rocket Lawyers" and they advised in early March that the firm has been 

incorporated.  It was not until March 15 that I received a letter from the New York 

Secretary of State rejecting the name and asking for a different name from what 

was submitted by the Rocket Lawyers in February 2012.  A new name "Opus & 

Best LLC" was provided to the N.Y. Secretary of State on or about March 17; the 

Bid for the TDA & TBUCA Regulations was submitted on or about March 25, 

2012.  I also reminded Mr. Thomas that Opus & Best LLC submitted only one bid 

regarding the TDA & TBUCA Regulations, and that the two subsequent contracts 

(Transfer Pricing and Interpretative Guidelines for TDA & TBUCA) were no bid 

contracts awarded without any representations to the Timor-Leste Government.  I 
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private attorney and I had rejected the "Plea Bargain" offered by the U.S. Attorney 

in August 2014.  Mr. Thomas told me that the correspondences that were shared 

with him by the U.S. Attorney seem to suggest that I abused my position with the 

Timor Leste Government to obtain the contracts and that since the complainant is a 

sovereign foreign government, it would be extremely difficult to obtain relevant 

documents and subpoena the relevant government officials that I may need as my 

own witnesses.  Furthermore, Mr. Thomas told me at the meeting that his view 

now is that the entire amount, the $3.5 million, paid to Opus & Best LLC may be 

regarded as a "loss" for the simple fact that I misled the Timor Leste Government 

in the bidding documents that I submitted.  I reminded Mr. Thomas that his new 

position on the issue was contrary to all his prior representations and more 

specifically on the "loss" issue and my own conviction that that the Timor Leste 

Government suffered neither economic nor any monetary loss as a result of 

contracts that were faithfully executed and applauded by the same Timor-Leste 

Government.  

9) I told Mr. Thomas during this same meeting that while I am willing to 

readily concede the fact that I made false representations in securing the first 

contract (TDA & TBUCA Regulations) through a bid and which was awarded in 

the sum of $2.4 million, I was not prepared to concede that the Timor-Leste 

Government suffered any economic loss in the circumstances of the case. 
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Furthermore, I told Mr. Thomas that the other two subsequent contracts for 

Transfer Pricing and Interpretative Guidelines for TDA & TBUCA) were awarded 

by the Timor-Leste Government on a no-bid basis and as a result of what the 

Timor Leste Government described as excellent services in regard to the TDA & 

TBUCA Regulations.  I asked Mr. Thomas how the Timor Lester Government 

could have suffered a "loss" for what it acknowledged as "excellent services" and 

for work products that it continued to use.  I also asked Mr. Thomas to explain his 

new position vis-a-vis the fact that the two subsequent contracts that were awarded 

solely at the prompting of the Timor Leste Government and without any 

representations whatsoever by Opus & Best.  Finally, I reminded Mr. Thomas that 

the Timor Leste Government still owed the sum of $1.4 million, having paid only 

$3.5 million out of the aggregate sum of $4.9 million for the three contracts.  I 

pointedly asked Mr. Thomas to explain to me how Timor Leste can legally claim 

that it sustained a "loss" when it has received something of value in the sum of 

$4.9 million and paid only $3.5 million. I further asked him if Opus & Best LLC 

was not entitled to credit for services rendered pursuant to the contractual 

obligation of the Timor Leste Government. Mr. Thomas said to me that I may be 

able to sue the Timor Leste Government in a civil court to recover the amount 

agreed upon under the three contracts and that he will further research the legal 
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answer to all the matters that I raised concerning the criminal issue of "loss" then 

get back to me. 

10)  Approximately a week or two after my last meeting with Mr. Thomas 

referenced in Paragraphs 8 and 9 above, I received an email from Mr. Thomas with 

a draft copy of a Plea Bargain offered by the U.S. Attorney, asking me for my 

comment.  Mr. Thomas and I agreed to meet on April 23, 2015 to discuss the 

factual basis questions in the Plea Bargain dated March 12, 2015. 

11)  On or about April 23, I met with Mr. Thomas in his office to discuss 

the Plea Bargain.  I reiterated my disagreement regarding the issue of loss and 

restitution in the sum of $3.5 million and my concerns with the way the case was 

characterized by the U.S. Attorney in the draft Plea Bargain.  I made it clear to Mr. 

Thomas that I do not believe that I should be subject to any restitution at all and 

that the Government of Timor Leste did not suffer any economic loss having 

obtained all the benefits under the contracts and without even paying the remaining 

balance of $1.4 million as contractually agreed upon by the parties.  I also pointed 

out to Mr. Thomas that the Government's case that I submitted fraudulent bids for 

three contracts was factually incorrect as I have explained to Mr. Thomas over and 

over again that the ONLY bid that was submitted to Timor-Leste was in respect of 

the TDA & TBUCA contract, and that the two subsequent contracts were awarded 

at the instance of Timor Leste on a no bid basis and partly on the reasoning that 
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myself and which documents were in possession of Mr. Thomas at all times from 

the beginning of his representation until the sentencing day, his failure to challenge 

the false impression created by the Government relating to the persons that actually 

performed the three (3) contracts awarded to Opus & Best LLC amounts to a 

shocking sub-standard counseling and effective legal representation. Mr. Thomas 

did not even bring up neither the correspondences nor the fact that the contracts 

were indeed performed by professionals i.e. Messrs Chen and Kapadia and I.  As a 

direct result of the sub-standard service rendered by Mr. Thomas, I received a 

substantially higher sentence than I should have received and therefore I was 

constitutionally prejudiced.  Furthermore, the argument proffered by Mr. Thomas 

during the sentencing hearing wherein he likened the "loss" issue to contract was 

totally misplaced and fell substantially below the standard of effective 

representation.  Furthermore, Mr. Thomas did not provide me with a copy of the 

Government Sentencing Brief nor discussed same with me and thereby denied me 

the opportunity to dispute the false claim made by the Government that the 

contracts were executed by unqualified persons.  He did not provide me with a 

copy of the Sentencing Brief that he filed on my behalf nor discussed same with 

me, and therefore deprived me of the opportunity to address the "loss" issue that 

was so critical to my sentencing. 
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14) I was astonished during the sentencing hearing on October 15 2015 

that in spite of having documentary  proof (see Exhibits H, I, L, M & P) that it was 

Messrs Peter Chen and Kapadia and myself (Peter Chen and I are tax lawyers, 

Peter Chen and Kapadia are also CPAs as well) that executed the three (3) 

contracts awarded by the Timor-Leste Government to Opus & Best LLC, he 

completely failed to rebut the Government's erroneous representation to the Court 

that the three (3) contracts were executed by some random unqualified persons and 

that I was therefore not entitled to receive credit for the value of my work products, 

and which products were received and accepted without any complaints from the 

Timor-Leste Government. 

15) Immediately after my sentencing on October 15, 2015, Mr. Thomas 

and I spoke on the phone and I told him that I was displeased completely with the 

loss issue and especially his oral submission on the matter.  I told him of my 

decision to appeal the sentence and requested him to file a Notice of Appeal on my 

behalf.  Mr. Thomas did nothing in respect of my request to file a Notice of 

Appeal. 

16) That the Government was in possession of all of my emails associated 

with my personal gmail account as well as the email accounts set up by Opus & 

Best LLC. Furthermore, the government was in possession of my Sony Laptop 

computer from the day of my arrest at the Newark about on or about June 18, 2014 
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and knew that all the emails regarding the contracts with Timor-Leste Government 

were sent out by me personally from that same Sony Laptop computer and that the 

work products associated with the contracts were done principally by Peter Chen, 

Kaushal Kapadia and myself, and not by "quacks" as falsely alleged during the 

sentencing hearing on October 15, 2015. 

17) The same Peter Chen that was hired by Opus & Best LLC to do some 

of the work associated with the contracts awarded to Opus & Best LLC was also 

hired by CRA (a US company) as a subcontractor in respect of the contract for 

auditing services awarded by Timor-Leste to CRA, and in this case did more than 

90% of the work and yet CRA is not accused of using a "quack" to execute the 

contract. 

18) With Timor-Leste having received value in the sum of $4.9 million 

being the total face value of three contracts awarded to Opus & Best LLC, and 

which contracts were executed with the highest professional standard and to the 

satisfaction of the Timor-Leste Government, I should not be subjected to the 

payment of any restitution whatsoever. 

  

Case 3:16-cv-06024-FLW   Document 1-2   Filed 09/28/16   Page 19 of 21 PageID: 191Case: 18-3662     Document: 003113121464     Page: 19      Date Filed: 12/31/2018



20 
 

19) On or about November 12, 2015, I sent Mr. Thomas an email 

specifically on the "loss" issue and indicated my displeasure and my plan to appeal 

the matter. I also referenced our prior conversation on the same issue. (A copy of 

this email is attached hereto as Ex. V.)  Mr. Thomas did not respond to the email. 

20) In the circumstances, I firmly believe that throughout this case, Mr. 

Thomas failed to adequately represent my interest and his professional assistance is 

sub-standard and grossly ineffective. I believe that I would have received a much 

lower sentence if Mr. Thomas had represented me effectively by investigating the 

case and presented all the relevant facts, and more particularly on the issue of 

"loss" and the appropriate credit for the value of the services that Peter Chen, 

Kaushal Kapadia and I rendered to the Timor-Leste Government in furtherance of 

the contracts forming the subject matter of this case. 
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TRANSCRIPT PURCHASE ORDER 

 

for Third Circuit Court of Appeals 

 District Court     Court of Appeals Docket No. 

    District Court Docket No. 

    

 
    

Short Case Title 

Date Notice of Appeal Filed by Clerk of District Court 

    

 
    

Part I. (To be completed by party responsible for ordering transcript) 
A. Check one of the following and serve ALL COPIES

 TRANSCRIPT: 

: 

     None    
 

 Unnecessary for appeal purposes. 
   

 

 Already on file in the District Court Clerk’s office. 

    This is to order a transcript of the proceedings heard on the date listed below from    
(Specify on lines below exact date of proceedings to be transcribed). If requesting only partial transcript of the proceedings, specify exactly what 
portion or what witness testimony is desired. 

 (Court Reporter) 

    

If proceeding to be transcribed was a trial, also check any appropriate box below for special requests; otherwise, this material will NOT be 
included in the trial transcripts. 

    

     Voir dire     Open Statement of Plaintiff    
 

 Opening Statement of Defendant 
    Closing Argument of Plaintiff    

 
 Closing Argument of Defendant 

    Jury Instructions    

FAILURE TO SPECIFY IN ADEQUATE DETAIL THOSE PROCEEDINGS TO BE TRANSCRIBED OR FAILURE TO 
MAKE PROMPT SATISFACTORY FINANCIAL ARRANGEMENTS FOR TRANSCRIPT ARE GROUNDS FOR 
DISMISSAL OF THE APPEAL OR IMPOSITION OF SANCTIONS 

 Sentencing Hearings 

B. This is to certify that satisfactory financial arrangements have been completed with the court reporter for payment of the cost of the transcript. 
The method of payment will be: 

     CJA Form submitted to District Court Judge    
 

 Motion for Transcript has been submitted to District Court 
    CJA Form submitted to Court of Appeals    

Signature 

 Private Funds 

    Date 

Print Name 

    

    Counsel for  

Address 

    

    Telephone 

Part II. COURT REPORTER ACKNOWLEDGEMENT (To be completed by the Court Reporter and forwarded to the Court of 
Appeals on the same day transcript order is received.) 

    

Date transcript order 
received 

Estimated completion date; if not within 30 days of date financial arrangements 
made, motion for extension to be made to Court of Appeals 

Estimated number 
of pages 

   

     Arrangements for payment were made on 

 

    

   

 

 Arrangements for payment have not been made pursuant to FRAP 10(b) 

        
 Date Name of Court Report Telephone 

    

Part III. NOTIFICATION THAT TRANSCRIPT HAS BEEN FILED IN THE DISTRICT COURT (To be completed by court reporter 
on date of filing transcript in District. Court  Notification must be forwarded to the Court of Appeals on the same date.) 

Actual Number of Pages     Actual Number of Volumes 

 

    

    
 Date Signature of Court Reporter 

    

NOTE:  A SEPARATE FORM IS TO BE TYPED FOR 
EACH COURT REPORTER IN THIS CASE. 
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT 
 

CIVIL APPEAL INFORMATION STATEMENT 
 
COUNSEL FOR APPELLANT: This statement is due to be filed with the Clerk of the Court of 
Appeals not later than 14 days from the docketing of the notice of appeal.   
 
SHORT CAPTION WITH IDENTITY OF APPELLANT: 
___________________________________________________________________________________ 
                                                                                                                                                       
APPEAL FROM DISTRICT COURT: 
District:____________________________________________________________________________             
D.C. Docket No.:_____________________________________________________________________            
Date proceedings initiated in D.C.:_______________________________________________________            
Date Notice of Appeal filed:____________________________________________________________            
USCA No.:_________________________________________________________________________             
___________________________________________________________________________________            

COUNSEL ON APPEAL 
Appellant(s):_______________________________________________________________________ 
Name of Counsel:____________________________________________________________________ 
Name of Party(ies):___________________________________________________________________  
Address:___________________________________________________________________________ 
Telephone No.:______________________________________________________________________ 
Fax No.:____________________________________________________________________________ 
E-mail:_____________________________________________________________________________ 
 
For Appellee(s): *List only the names of parties and counsel who will oppose you on appeal 
Name of Counsel:____________________________________________________________________ 
Name of Party(ies):___________________________________________________________________ 
Address:___________________________________________________________________________ 
Telephone No.:______________________________________________________________________ 
Fax No.:____________________________________________________________________________ 
E-mail:_____________________________________________________________________________ 
 
Name of Counsel:____________________________________________________________________ 
Name of Party(ies):___________________________________________________________________ 
Address:___________________________________________________________________________ 
Telephone No.:______________________________________________________________________ 
Fax No.:____________________________________________________________________________ 
E-mail:_____________________________________________________________________________ 
 
Is this a Cross-Appeal?    Yes  No  
Appeals Docket No.:__________________________________________________________________            
 
Was there a previous appeal in case?  Yes  No  
If yes, Short Title:____________________________________________________________________            
Appeals Docket No.:__________________________________________________________________            
Citation, if reported:__________________________________________________________________             
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To your knowledge is there any case now pending or about to be brought before this Court or any other 
court or administrative agency which:          
a) Arises from substantially the same case or controversy as this appeal?   Yes   No  
b) Involves an issue that is substantially the same, similar, or related to an issue in this appeal?  
           Yes  No  
If you answered yes to either “a” or “b” please provide: 
Case Name:_________________________________________________________________________             
D.C. Docket No.:_____________________________________________________________________            
Court or Agency:_____________________________________________________________________            
Docket Number:_____________________________________________________________________             
Citation, if reported:__________________________________________________________________             
___________________________________________________________________________________ 

NATURE OF SUIT 
(Check as many as apply) 

                                                                                                                                                      
1. FEDERAL STATUTES 

ANTITRUST 
BANKRUPTCY 
BANKS & BANKING 
CIVIL RIGHTS 
COMMERCE, ROUTES, AND TARIFFS 
COMMODITIES 
COMMUNICATIONS 
CONSUMER PROTECTION 
COPYRIGHT 
PATENT 
TRADEMARK 
ELECTION 
ENERGY 
ENVIRONMENTAL 
FOIA FREEDOM OF INFORMATION 
IMMIGRATION 
LABOR 
OSHA 
SECURITIES  
SOCIAL SECURITY 
TAX 
EQUAL ACCESS TO JUSTICE 
OTHER Specify:______________________                                  

 
2. TORTS 

ADMIRALTY 

ASSAULT/DEFAMATION 
PRODUCT LIABILITY/WARRANTY 
DIVERSITY 
OTHER Specify:______________________       

 
3. CONTRACTS 

ADMIRALTY/MARITIME 
ARBITRATION 
COMMERCIAL 
EMPLOYMENT 
INSURANCE 
NEGOTIABLE DISBURSEMENTS 
OTHER Specify:______________________             

 
4. PRISONER PETITIONS 

CIVIL RIGHTS 
VACATE SENTENCE 2255 
HABEAS CORPUS 2254 
HABEAS CORPUS 2241 
MANDAMUS/PROHIBITION 
OTHER Specify:______________________             

 
5. OTHER 

FORFEITURE 
CIVIL GRAND JURY 
TREATY Specify:_____________________            
OTHER Specify:______________________             

 
This is to certify that this civil appeal information statement was filed with the Clerk of the U.S. Court 
of Appeals for the Third Circuit and a copy hereof served to each party or their counsel of record this 
_____ day of ____________________, 20_____ . 
 
Signature of Counsel:_________________________________________________________________ 
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