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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OCEANIC EXPLORATION COMPANY and
PETROTIMOR COMPANHIA DE
PETROLEOS, S AR.L.,
Plaintiffs,
V. Case No. 1:04-cv-00332-EGS
CONOCOPHILLIPS, et al,

Defendants.

N N N N N N N N N N N N N

CONOCOPHILLLIPS DEFENDANTS’ REPLY IN SUPPORT OF ITS EXPEDITED
MOTION TO STAY DEADLINES IN THE COURT’S SEPTEMBER 21, 2006 ORDER
PENDING RESOLUTION OF THE MOTION FOR RECONSIDERATION OR, IN THE
ALTERNATIVE CERTIFICATION OF INTERLOCUTORY APPEAL

Plaintiffs” claims of prejudice in opposing the ConocoPhillips defendants’ motion to stay
the deadlines contemplated by the Court’s September 21, 2006 Order, are without merit.

First, the imminent destruction of bank records related to supposedly corrupt payments
alleged in the complaint is fanciful, as a simple reading of plaintiffs’ own complaint confirms. In
opposing a stay of deadlines, plaintiffs rely on the notion that Mari Alkatiri was responsible for
natural resources as early as 1999. See Opp. at 1, 4 (citing Second Am. Compl. 191). But the
earliest year in which plaintiffs allege that the ConocoPhillips defendants engaged in corrupt
payments to officials involved in decisions about competition after East Timorese independence
is not 1999, but 2001. The Complaint is quite clear and concise in this regard: “Oceanic could
not have known of ConocoPhillips’ corrupt acts before they took place in 2001, 2002 and 2003.”
Second Am. Compl. 1 150 (emphasis added); see also 1 94 (Jan. 2001); 1 99 (Oct. 2001); 1 100

(Apr. 2002); 1101 (May 2002); 1102 (June 2002); 1 103 (May-July 2002); 1 107 (Dec. 2002).
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While the ConocoPhillips defendants deny plaintiffs’ false allegations of corrupt payments, even
if they were true and even on plaintiffs’ reading of Australia’s banking regulations, the banking
records related to any such corrupt payments would be safe until at least 2008.

Second, it is worth noting that plaintiffs do not even suggest that there is a danger of
evidence being destroyed by ConocoPhillips defendants. Instead, plaintiffs claim that third
parties not affiliated with ConocoPhillips and located abroad may destroy documents. But that
has nothing to do with the question whether ConocoPhillips defendants must immediately
answer the Second Amended Complaint or otherwise take actions contemplated by the Court’s
September 21, 2006 Order. If permitted by applicable law to do so, third parties may dispose of
their documents regardless of whether the ConocoPhillips defendants answer the Second
Amended Complaint now, later, or ever. An answer by the ConocoPhillips defendants or a
conference and initial report by the parties would not stop any such destruction.

Third, plaintiffs’ inordinate delay in bringing this lawsuit and their failure to avail
themselves of available means to prevent third parties from disposing of evidence shows how
disingenuous their current protestations of prejudice are. After waiting for years to bring this suit
to protect its supposed rights to oil and gas opportunities, it is strange, to say the least, that
plaintiffs would insist that a brief pause to consider the pending motion for reconsideration
would be so severely prejudicial. If crucial testimony or other evidence were actually in
imminent danger of being lost, one is at a loss to understand why plaintiffs have not previously
come to this Court to request some protective action. Indeed, plaintiffs could have, but never
did, request proceedings to have third parties preserve evidence under Fed. R. Civ. P. 27
(including documents under Rule 34, which Rule 27 specifically references, see Fed. R. Civ. P.

27(a)(3)). Such a proceeding could have been brought in the district where the expected adverse
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parties reside, see Fed. R. Civ. P. 27(a)(1), which in this case would be in Houston where
ConocoPhillips and ConocoPhillips Company are headquartered and where any litigation against
them would most conveniently proceed, in any event. Nor since filing this action have plaintiffs
sought an order under Rule 26(d) to permit discovery against third parties to commence before a
Rule 26(f) conference in order to avoid the danger of lost evidence. In short, in light of their
failure to employ the devices that would have protected them against any such prejudice, it is
apparent that plaintiffs’ current claims of prejudice are overstated.

Nor do the legal authorities plaintiffs cite make a persuasive case against staying the
times under the Court’s September 21, 2006, Order. For example, plaintiffs refer this Court to
Bynam v. District of Columbia, 214 F.R.D. 27 (D.D.C. 2003), for the proposition that “[e]ven
though the defendant argued that a pending motion for partial summary judgment could moot the
motion to certify, the court denied the requested extension of time.” However, plaintiffs fail to
inform this Court that the Bynam court denied the motion to stay after it had denied the motion
for partial summary judgment on the same date. Bynam, 214 F.R.D. at 30. Such a failure is
understandable given that an accurate explanation of the procedural posture in Bynam would
render the case worthless for the proposition that plaintiffs assert.

There is nothing extraordinary about the ConocoPhillips defendants’ request for a limited
stay of deadlines where a pending motion might entirely dispose of the matter before the Court.
Plaintiffs are obviously correct that this Court has denied defendants’ request for dismissal. But
that is not the point; this Court has also granted motions to reconsider or certify dispositive
questions of law for interlocutory appeal. Indeed, Plaintiffs do not even argue that points raised
in the ConocoPhillips defendants’ request for reconsideration or certification are without merit or

pursued for tactical delay. It is the ConocoPhillips defendants’ considered view that they have
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presented compelling reasons for the Court to reconsider. Should this Court agree, there need be
no answer, Rule 16 conference or years of costly worldwide discovery. The ConocoPhillips
defendants respectfully submit that a limited stay of deadlines is warranted while potentially
dispositive motions are pending before this Court.

Respectfully submitted,

Is/
Martin D. Beirne (D.D.C. Bar # TX0025) Thomas D. Yannucci, P.C. (D.C. Bar # 358989)
Jeffrey T. Nobles (D.D.C. Bar # TX0039) Michael D. Jones (D.C. Bar # 417681)
W. Bruce Stanfill (D.D.C. Bar # TX0026) Christopher Landau (D.C. Bar # 425319)
David A. Pluchinsky (D.D.C. Bar # TX0027) Brant W. Bishop (D.C. Bar # 459255)
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