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This reply to the Opposition of Plainti{ls Gecanic Explotation Comparny and Petrotimor
('ompanhia De Petroleos $.A R.L. to Defendant the Timor Sea Designated Authority’s Motion
To Dismiss The Second Amended Complaint (“OT™} is filed on behalf of the Timor $ca
Designated Authority for the Joint Petroleum Development Area (“JPDAT).

1. INTRODUCTION

Plaimtiffs” opposition begins with a breathtaking assertion: “The Second Amended
Complaint alleges that the Timor Sea Designated Autherity (' TSDA’} {and ConocoPhillips)
successfully executed a commercial bribery scheme that deprived Occanic of the chance to
compete for production shating contracts in the Timor Sea.” OT at 1. This assertion is
breathtaking in that the Designated Autherity did not even exist at the time the “commercial
hribery scheme™ was atleged to have becn exceuted. New heights of creativity have been
reached with the allegation that a defendant has engaged in wrongdomg before it even came into
existence. New heights of ereativity have also been reached with the legal claims made here, but
plaintiffs’ case is still not viable, and must be dismissed.

IL. ARGUMENT

A, Plaintiffs Lack Standing for Their Claims.

To have standing, plaintiffs “must have suffered an “injury in fact’ — an invasion of a

legally protected interest . . .." Lujan v. Defenders of Wildlife, 504 U.S. 333, 561 (1992)

{cmphasis added). Plaintiffs assert that “the conduct of one’s business clearly constitutes™ a

“legally cognizable interest.”” OC at 7. This vague and general phrase, “the conduct of one’s

' In O, plaintiffs incorporate by reference arguments that appear in the Opposition of Plaintiffs

Oceanic Exploration Company and Petrotinor Companhia De Petroteos 5.4 R L. to the
Conocophillips Defendants’ Metion (o Dhismiss the Second Amended Complaint (*OC”) (giving them
more than 45 pages for their opposition to our motion}. Therefore, we address those arguments in this
reply as well,
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business™ does not, however, describe a legally cognizable interest. A systern of laws may
confer various rights and privilages on busincsses, and the invasion of such rights and privileges
will be the invasion of “fegally cognizable intcrests.” But the general “conduct of one’s
business” in and of itsclf is not “a legally cognizable interest.” For example, a shop owner
might v;:ﬂmp]ain if a shop purveying the same goods moved in next door and took away all of the
first shop's business; but unless the jurisdiction where these shops are situated has a law giving
shop owners the right not to suffer such competition (rather than giving the busmesses the
privilege to compete with cach other), there simply has been no invasion of a legally protected
interest. This is a case of “danmum absqgue injuria,” a loss or damage without injury; the shop
has no standing to sue.

The situation in this case is the “flip side™ of that example. Here, the legal regime in the
Joint Petroleum Development Area does not give plaintiffs (or others) a right to compcte in the
areas that are the subject of this lawsuit, rather than permitting competition in those areas. But
plaintiffs are acting as if the legal regime in the Joint Petrolcum Development Arca conferred on
plaintiffs a right “to conduct business™ — to conpete -- m the areas that are the subject of this
lawsuit, 50 that the decision of Australia and Timor-Leste not to have competition m those arcas
will appear to be the invasion of a legally protected interest. However, the legal regime there
clearly does not give plaintiffs the right they are presupposing as the legally cognizable interest;
to the contrary, the legal regime ¢clearly excludes competition with respect to the contracts about
which plaintiffs are complaining, Therefore, their suit simply does not concem any “legally
cognizable interest”; they have no standing.

It is useful to conlrast this case with cases on which plaintiffs rely, such as Regenis of

Univ. of California v. Bakke, 438 U.S. 265 (1978), which plaintiffs say stand for “the sufficicncy



Case 1.04-cv-00332-EGS Document 90 Filed 04/28/2005 Page 10 of 33

of a claim to a right of fair competitien to make out an injury in fact, even absent a guarantee of
success,” OC at [ (emphasis added). Bakke’s injury in fact was “the University's decision not
to permit Bakke to compete for all 100 places in the class, simply becausc of his race.” Babke,
438 U.S. at 280 n.14. ‘The right to compete without discrimination did not come out of nowhere;
it was a legally coguizable mterest because the Equal Protection Clause of the Fourteenth
Ammendment and Title VI of the Civi] Rights Act of 1964 arguably conferred on Bakke aright to
freedom from disctimination on the basis of race. Here, by contrast, the Timor Sea Treaty
clearly excludes any right of competition in the arcas in question.

As plaintiffs note (OT at 4 n.1), in order to find that standing exists, the Supreme Court
“has required that the plaintiff's complaint fall within “the zone of interests to be protected or

regulated by the statute or constitutional Fuarantee in question.™ Valley Forge Christian

College v. Americans United for Separation of Church & State, Inc., 454 (1.5, 464, 475 (1982)
(quoting Association of Data Processing Service Orgs., Inc. v, Camp, 397 U5, 150, 133 (1970))
(emphasis added). The legal regime in the Joint Petroleum Development Area clearly confers no
rights to compelition on plaintiffs {or anyone else) in the areas that are the subject of this lawsuit.
Henee plaintiffs’ hypothesized “opportunity to cornpete” falls within no ““zone of interest.”
Plaintiffs try to fashion a substitutc out of a U.S. statute, the RICO statute, as if it were a
competition law that the Congress had intended to be applied so as to impese on cvery country a
requirement to give businessges a “right to compete™ in their jurisdictions. See OC at 8 (“this case
concerns a right to be free from unfair competition under RICO, antitrust laws and related
statutes and common law™). The RICO statute is obviously no such thing. It is not cven a
competition law. [t cannot create a right to compete where a sovereign has decided there will not

be such aright. Obviously, sovereign slates are perfectly free to decide on the degree of

L}
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competition they wish to have within their own jurisdictions. This is especially true with respect
to how sovereigns choose to exploit the precious natural resources within their own junsdictions.
The United States does not purport, through RICO or any other law, to tell other countnes how
they must exploit their natural resources.

Plaintiffs also argue as if there were some sort of peremptory nom ef international law
requiring competition,’ and that “but for” the alleged bribery, the law applicable in the JEDA
would have required competition for the contracts in question. There 1s no such peremptory
norm. Moreover, even if one were to asswme arguendo that plaintiffs’ incendiary bribery
allegations were correct, plaintiffs still eould never show that Australia and Timer-Leste would

have put in place a different legal regime in the Joint Petroleum Development Area, one that

would have provided for the competition thal plaintiffs claim as a right. This Court — in fact, no
court anywhere — could make a finding as to what provisions of law the states of Australiz and

Timor-Leste would have had in the JPDA “but for” the alleged bribery.® Thus, plaintiffs’

constant emphasis on alleged bribery drags a red herring across the trail. Those allegations take
plaintiffs no closer to showing that their complaints of being deprived of an “opportunity to
compete or bid™ actually fall within a “zone of interesis to be protected or regulated” by the laws
of the JPDA,

Plaintiffs’ lack of standing is obvious, of course, from the fact that the numerous other
companies around the world that could have been bidders would have the same standing to
demand $30 billion in damages, if there were standing. Plaintiffs argue that they have “alleged

that, unlike other would-be competitors with ConocoPhillips for this opportunity, [they]

I See Restatement (Third) of the Foreign Relations Law of the United States (1987)§ 102, Comment k
{to derogation is permitted from g peremptory norm).

See aise paragraph below at pages 14-15.
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explored, mapped, and invested considerable resources in prepanng Lo develop the very oil and
gas Teserves at issuc.” OC at 12, Plaintiffs’ alleged greater intercst in obtaining the contracts, in
contrast to the intereats of others, does not create standing: * “[S]tanding is not mcasured by the
intensity of the litigant's interest or the fervor of his advocacy.” Valley Forge, 454 U5, at 480.
‘Thus, plaintiffs have been no more “injured” by the decision of Australia and Timor-Leste not to
have a bidding process for the contracts in question than have any of the dozens ef other
companies that might have been interested in bidding if there had been a bidding process. This
further confirms that plaintiffs have no standing.”

B. Subject-Matter Jurisdiction Over the Designated Authority Does Not Exist
Because Nong of the FSIA’s Exceptions to Immunity Apply.

1. Mo Act Upon Which the Claim Is Based Was in Connection with
Commercial Activity.

Piaintiffs confirm that they claim jurisdiction only under the “direct effect in the United
Statgs” prong of the “commiercial activity” cxception to immunity, 28 U.S.C. § 1605(a)2), see

OT at 11; and that the alleged act upon which their claims are based 15 “the TSDA’s corrupt

* We also know from the Australisn litigation and the First Amended Complaint filed in this Court that
the plamtiffs “explored, mapped, and invested” not in expectation of a bidding process, but because
they expected to enjoy a concession, for which others would not have a chanee to compete.

Stranpely, plaintiffs assert that “ConocoPhillips attempts to mischaracterize this case as thatof a
‘disappointed bidder,™ OO at §, when that is exactly what plamtiffs’ counscl told the Court that the
plaintiffs were, m the course of switching over to a completely new theory of liabthty at the hearing on
the motion (¢ dismiss the First Amended Complaint, See Transeript of Feb. 8, 2005 Hearing at 17
{““We're disappomted bidders too, yes, we are, Your Honor™), 22, 25, Plaintiffs cannot now switch to
yet another theory of liability after having filed a Complaint, a First Amended Complaint and a Second
Ametded Complaint,
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award of production sharing contracts to ConocoPhillips--that is closely connected to
commercial activity and that has direct effects in the United States.”™ OT at 12.

Piaintiffs maintain that the “closcly connected” commercial activity consists of
commercial activities in which the Designated Authority is engaged under the production shanng
contracts with ConocoPhillips. They place a lot of emphasis on the claim that “preduction
sharing contracts” are commercial as compared to “licenses.” See OT at 16-18. This is on
account of a case on which plaintiffs chiefly rely, Globe Nuclear Servs. & Supply, Lid v. AQ
Techsnabexport, 376 F.A3d 282 [4"‘ Cir. 20043, where the Fourth Circuit had observed that “the
grant of a license to operate within sovercign territory and to extract natural resources from
within that ternitory is sovercign activity,” [fd. at 291.

Plaintiffs prefer to stick to the labels and the contract provisions rather than to analyze the
uncontreverted facts of the Designated Authority’s actual activitics under the contracts as
provided in the Declaration of Einar Risa (“Declaration™) (which was attached to the Designated

Authority’s memorandum of law n support of its motion to dismiss the Second Amended

®  Plaintifs alleged that the Designated Authonity 1s a “fureign state” under the FSIA. See SACY 7
{jurisdiction under 28 TLS.C. § 13303, 9 8 (28 U.S.C. § 1391{f)(4)). Now, however, they say that “it is
questicnable whether [the Designated Authority] qualifies as a foreign state after the Supreme Courl's
decision in Pole Food Co. v. Patrickson, 538 U.S. 468 {2003),” beecause, based on their readieeg of
Adticle 6 of the Timor Sea Treaty, “the TSDA is four degrees removed from Australia and East
Timor . ..." OT at [0 n.3. Plaintiffs” new theory seenis to be that, in the words of Dale Food,
Auvstralia and East “own directly™ the Ministerial Council; the Council “owns directly” the Joint
Comrmission, and the Commission “owns directly” the Designated Authonity — so that Australia and
Timaor-Leste oniy "own indirectly” the Designated Authorily, However, as Article 6(a) of the Treaty
mdicates, each of these three regulatory bodics is “owned directly” by Timor-Leste and Australia.
Thete is a hierarchy of contrel among these entities, Le., the Joint Commission can give direction to
the Designated Authority — but that does not mean that the Designated Authority is “owned by” the
Commission rather than by Timor-Leste and Australia. Nor does the fact that the Commission (in the
first three years of the Treaty, see Article 6(b)(i}} has been given the power to designate the Designated
Authority mean that the Designated Authonity is not “‘owned directly” by Timor-Leste and Australia,
(Of course, if plaintiffs’ supposition were comect, the Court would lack personsa! jurisdiction over the
Designated Authority, the Designated Authority having ne affiliating contacts with this jurisdiction.)
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Complaint (*SAC™). See, e.g., OT at 13 {emphasizing the word “sharing” in the contract’s
title). The facts are that the Dresignated Authority has not marketed petroteun, and in fact “is not
capable of marketing its own petroleum. It has no personnel that would permit it to engage in
such commercial operations.” Declaration 4 12. Morcover, the Designated Authority “also does
not itself carry out any of the actual exploitation work, and does not have the capability to carry
out such work.” fd. 9 12. Thus, in the case of the Designated Authority, there is not “the actual
involvement of the awarding entitics in the expleitation and marketmg of resources”™ that the
Second Amended Complaint posits. See SACY 75."

Plaintiffs also emphasize sharing of nisk as a touchstone for difference from a licensc.
See id; OT at 14 (“any revenue from oil cxiracted by ConocoPhllips will be used first to
reimburse the latter’s operating costs and that profits above and bevond those expenses will be
shared by the parties™). But it is casy to conceive of wnling a license agreement so that the
relurn to the licensor is structured in exactly this way. There is nothing about this mode of relurn
that makes it more (or lcss) commercial than a straight reyalty. In sum, although the contracts in
question give the Designated Authority some rights that a traditional licensor would not have, the
actual activities engaged in by the Diesignated Authority are no more “commercial” than a
traditional natural resource licensor’s.

The plaintiffs also do not explain how the allcged commercial activities of the Designated

Authority under the production shanng contracts are connected in any relevant way to the act on

Since the Designated Authority is moving to dismiss for lack of subject-matter jurisdiction under Fed.
R. Civ. P. 12{k)(1), the district court is free to make its own faetal findings, and “need not aceept 45
true the plantiffs’ version of controverted junisdhctional facts.” Aseciacion de Reclamantes v. United
Mexican States, T35 F.2d 1517, 1519 n.1 (D.C. Cir. 1984) (Scaiia, I.). Here, the aclual facts placed on
the: record by way of the declaration of Einar Risa, the Executive Director of the Designated Authority,
have not been contradicted by any counter-declaration,
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which their claim is based. “To satisfy the ‘in connection with’ requirement, the acts complamed
of musl have some ‘substantive connection’ or a ‘causal link” to the commercial achivity.” Adler
v. Federal Republic of Nigeria, 107 F.3d 720 {9”" Cir. 1997}, aff 'd, 219 F.3d 869 (%th Cir. 2000)
(quoting Federal Ins. Co. v. Richard I. Rubin & Co., 12 F.3d 1270, 1291 (34 Cir. 1993) {the
cause of action must be “causally linked to the commercial activity™). Plaintiffs would sull be
suing the Designated Authority even if the Designated Authority had entered into agreements
that plaintiffs would concede were “licenses”™ — as long as the hcensees were ConocoPhillips,
Woodside Petroleum and companies other than the plamtiffs. That fact shows that there is no
“substantive connection” or “‘causal huk” between the act sued upon and any alleged commercial
activities under the current production sharing contracts that are “commercial” compared to a
licensor’s.

2. No Act Upon Which the Claim Is Based Had a Direct Effect in the United
States.

Plaintiffs claim that “the award of those contracis to ConocoPhillips injured Oceanic
beeause Oceanic would have received the award absent ConocoPhillips’ bobery and corruption.™
OT at 15. They state this is a “direct effect in the United States” because “a breach of contract
affects the United States when the injured party is domestic even if the payment was not required
to have been made in the United States.”™ 7. For this they cite three cases, all of which do

indeed involve breaches of contract and the question of where payments were “supposed to be

¥ The claim that there will be a dircet effect in the United States “even if the payment was not [legally]
required to have been made m the Umted States™ does not adequately capture actual “direct effect”
jurisprudence. See Global Index, Inc. v. Miapa, 290 F. Supp. 2d 108, 113 (D.B.C_ 2003} (collecting
cases) ("As a factual matter, - . . in almost every case, in this circuit and others, involving the direct
effect exception, the cxistence or absence of an expressiy designated place of payment has been
decisive”), app. dismisyed, 2004 U.S. App. LEXIS 21266 (D.C. Cir. June 17, 2004); Peterson v. Roval
Kingdor of Saudi Arabia, 332 F. Supp. 2d 189, 200 {D.D.C. 2004} {**There is no direct effect unless
payment was “supposed” to have been made in the United States . .. ") {quoting Globa! Index, 2090 F.
Supp. 2d at 113).
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made.” For this reason, the cases are inapposite, because this case is not about the breach of a
contract.

This case is in fact the kind of case the Second Circuit warned about in Artares Aircraft,
L.P. v. Federal Republic of Nigeria, 999 F.2d 33, 36 (2d Cir. 1993): “If a loss to an Amencan
individual and firm resulting from a foreign tort were sufficient standing alone to satisfy the
direct ¢ffect roquirement, the commercial activity exception would in large part eviscerate the
FS1A's provision of immunity for forcign states. Many commercial disputes, like the present one,
can be pled as the torts of conversion or fraud and would, if appellant is correct, result in
litigation concerning events with no connection with the United States other than the citizenship
or place of incorporation of the plaintiff.”®

Plaintiffs aiso argue that the importations of petroleum in the United States are direct
effects of the act upon which the claim is based. According to plantiffs, their claims are “based
upon specific acts of bribery and corruption that deprived [them] of the opportunity to compete.”
OT at 42. The “immediate consequence,” Princz v. Federal Republic of Germany, 26 F 3d 1166,
1172 (D.C. Cir. 1994), of the allegcd bribery and comuption was obviously not the exportation of
petroleurn. And, as already pointed out, the decision of ConocoPhillips 1o sell the petroleum to
one location tather than to another is in any event an “intervening element,” Princz, 26 F.3d at

1172, involving another party’s exercise of discretion, that is incompatible with a finding of

See also Guif Resources America v. Republic of Congo, 276 F. Supp, 2d 20, 27 (D.B.C. 2003)
(“Adversc impact alone on economic interests in the United States from an act or emission of a foreign
state abroad in a commercial context is insufficient as @ matter of law, in the opinion of this Court, to
deprive the foreign state of its immunity under scetion 1605(a)(2) of the FSIA, At the least a plaintifT
must allege that the foreign state itscli breached a ducy of its own to the plaintiff that involved an event
in the U.8.7), rev'd on other grounds, 370 3d o5 (Dn.C. Cir, 2004}
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“direct effect.” Payments into U.S. aceounts for the shipments are even further remeved in the

chain of causation from the acts upon which the claim is based.™

3 The Designated Authonity [s in Any Event Immune from the RICO
Claims.

Plaintiffs rely on Seuthway v. Cenr. Bank of Nigeria, 198 F3d 1210, 1217 (10th Cir,
195991, for the proposition that the FSIA permits forcign states to be sued under RICO. The
reasoning of Southway 1s senously flawed and its outcome is wrong, for the following reasons: !
First, the Scuthway court stated that “the FSIA does not address criminal severeign

rnrnunity.” 198 F.3d at 1215 nd. To the contrary, 28 U.S.C. §§ 1604 and 1330(a) are very

clear. A foreign state defendan 1s “immune from the jurisdiction of the courts of the United

States and of (he States cxcept as provided” in the FSIA, 28 U.S.C. § 1330(a) (emphasis added),

and the FSIA does not provide for criminal junsdiction. That is very clear, even without

considering that the FSIA was enacted to codify the restricting of the previously existing

'* Plaintiffs also arguc that the Designated Autherity has “purposefully availed” itself of the privilepe of
conducting activitics i the forum jurisdiction because its alleped “co-conspiratoer, ConocoPhillips, has
a corporate office 0 the District of Columbia, see SAC Y 12, OT at 21, To mamtain jurisdtction on
such a basis, howewer, plaintiffs *must plead with particulanity ‘the conspiracy as well as the overt acts
within the forum taken in furtherance of the conspiracy." Junggquist v. Sheikh Sultan Bin Khalifa al
Mafnan, 115 F.3d 1020, 1031 (D.C. Cir. 1997) (emphasis added). Plaintiffs have not done this. A4
fortiori, plaintiffs have alse failed to plead the Designated Authonty's awareness or knowledge of any
such overt acts of the alleged co-conspirator i the forum, See, ¢.g., Santana Product, Inc v. Bobrick
Washroom Eguipment. Ire., 14 F, Supp. 2d 710, 71820 (M.I). Pa. 1998) (collecting cases requining
awaraness of the co-conspirator's acts i the forum).

L Plaintiffs also cite Am. Bonded Warehouse Corp. v. Compagnie Nationale Air France, 633 F. Supp.
861 (N.D. 1Nl 1987). Howewer, n that case the defendant only raised the ebjection that if should not
be considered a “‘person” wnder RICO, and therefore that case is irrclevant to this dhscussion.

10
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absolute sovereign immunity. Under the prior doctrine of absolute foreign sovereign immumly,
immunity existed for all matlers, civil and criminal.

Second, the Southway courl got balled up in an analysis of “[w]hether the doctrine of
soverelgn immunity is junisdictional or simply an affimnative defense” 198 F.3d at 1216; see id.
1215-16."" From the fact that Congress viewed sovereign immunity as {ameng other things it is)
an affirmative defense that might be waived, the Southway court somehow drew the conclusion
that Congress intended foreign state defendants to be subject to RICO. This is the murkiest of
crystal-ball gazing for evidence of legislative intent, and it is utterly unconvinging. In apparent
preference to the clear and categorical language of the FSLA, the Southway court somehow
inferred that because Congress understood that immunity can be waived, “therefore™ a foreign
state defendant can be criminally indicted. That 1s obviously an utter non sequitur. 1t would be
just as much a nen sequitur to skip the indictability step and “infer” directly that because
immunity can be waived, Cengress “therefore” intended foreign state defendants to be subject to
RICO. There is simply no logical cormection between waiver and criminal immunity, or
between waiver and RICO. The Southway court’s “reasoning™ was a pure unsupported leap to a
conclusion.

Altempting to make some sense out of the Sourhway court’s rationale for its decision,
plaintiffs describe it as holding that “a waiver under the FSIA applies to civil RICO claims.” OT

at 32. How s0?7 When did the Designated Authority waive its immunity? It did not, and will

B VPerfinden BV, v. Central Bank of Migeria, 461 1.8, 480 (1983), confirmed that even if a foreign state
defendant does not appear, the court must make an immunity determination before it can exercise
jurisdiction, if at abl. 4671 U.5. 2t 493 n.20. Thus, it cannet be the case that sovereign immunity 1s
“simply an affirmative defenze.”

It



Case 1.04-cv-00332-EGS Document 90 Filed 04/28/2005 Page 19 of 33

not."”* The waiver theory of RICO jurisdiction is a creation out of whole cloth. Unsurprisingly,
the cases that have come after Southway have rejected it, and have ruled that foreign state
defendants are unmune from RICO claims. They arc correct. See Keller v. Central Bank of
Nigeria, 277 F.3d 811, 821 (6™ Cir. 2002); Daie v. Colagiovanni, 337 F. Supp. 2d 825, 842-843

(3.D. Miss. 2004). The Designated Authority is immunc from RICCG claims.

C. The Act of State Doctring Bars Adjudication.

1. The Case [s Different from Kirkpatrick, The Act of State Doctnine Does
Apply.

Plaintiffs misunderstand W .8 Kirkpatrick & Co. v. Environmental Tectonics Corp., Int ',
493 U.S. 400 (1990). They assert that in that case the Supreme Court “recognized the possibility
that “the facts necessary to establish the [RICG and Robinson-Patman Act] claim(s] will also
establish that the contract was unlawful® and will reguire findings that “the contract 18 mvahd.’
OT at 23 (cmphasis added). n fact, the Supreme Court recognized that there was a possibility
that the facts found in the court could “support a finding that the contract is invalid under
Nigerian law.” Kirkpatrick, 493 U.S. at 400 (cmphasis added). This is a critical diffcrence. The
reason the act of state doctrine did not apply in Kirkpasrick was that a finding of invalidity was
not required: “Repardless of what the court's factual findings may suggest as to the legalily of
the Nigerian contract, its legality is simply not a question to be decided in the present suit, and
there is thus no occasion to apply the rule of decision that the act of state doctrine requires.” /d.

Plaintiffs helieve, however, that the act of state doctrine will not apply even if the Court is

Y An implied waiver may be found under the FSIA only in very limited circumstances, none of which

are present here. See Foremost-McKesson, fne. v. Islamic Republic of fran, 905 F 2d 438, 444 (D.C,
Cir. 1990); Joseph v. Office af Consulate General of Nigerfa, 830 F.2d 1018, 1022 (9th Cir, 1987);
Fradova v. Union of Soviet Socialisvt Republics, 761 F.2d 370, 377 (Tth Cir, 1985); Sawedi Arabian
Airlines Carp, v, Tamimi, 176 F.3d 274, 278-27% (4" Cir. 1999).

12
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required to make a finding of invalidity of the Timor Sea Treaty 1n this case -- 50 long as the
Court only orders relief in the form of damages, rather than requinng re-bidding. See OT at 25.
That belief is incorrect. 1f such a finding is required in this case, the act of state doctrine applies.

Elsewhere, plamtiffs asscrt that this case is on all fours with Kirkpatrick because
*“Oceanic seeks damages against a competitor who bribed a foreign government official to obtain
a commercial contract, and it seeks only damages,” and “the Court need not decide the “effect of
official action by a foreign sovereign’” (guoting id. at 406) (emphasis added). OT al 24. But in
fact, in this case, unlike in Kirkpatrick, the Court would be required to decide the effeet of
official action by the sovercigns. The two cases present different factual situations.

In Kirkputrick, there was no issue as to whether the plaintiff had the right to compete
under Nigerian law. An actual bidding process was conducted, the defendant engaged in bribery
that interfered with that bidding process, and the plaintiff was harmed thereby. The situation
here is different: The Treaty Sea Treaty provided that contracts in the areas in dispute would be
offered to those who had previously held contracts for those areas, so there would be no

competition for those contracts.”® Thus, the Timor Sea Treaty provides, by its clear terms, a

compiecte defense to the charge that plaintiffs had been deprived of “the epportunity . . . to

M Plaintiffs make the tnivial ubservation: “Actually, Annex F says nothing about bidding or competition.
Rather, it awards four production sharing contracts to ConocoPhillips.” OT at 22, ks tree that Annex
F does not say in those exact words that there will be no competition for the contragts in question (and
it one wants to get down to the same picasune level as plaintiffs, Annex F also does not say in those
exact words that “it awards four production sharing contracts to ConocoPhillips™). But that there will
be no competition is the necessary implication of Annex F, and plaintffs cannot dispute that. 1f I have
said that it 18 day, I have not said in those exact words that 1t s not night, but obviously that is the
necgssary implication of those words.

13
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compete or bid for rights to explore for and produce oil and natural gas from the seabed between
East Timor and Australia,” SACY 1, since the applicable law in the JPDA — the Treaty —
provided for no such opportunity. For plaintifts to prevail, the Courl would have to reject the
Tirmor Sez Treaty, and rule that the Treaty wrongfully prohibited competition and was therefore
invalid. This cannot be done, because the act of state docinne requires that “the acts of foreign
soversigns taken within their own jurisdictions shall be deemed valid.” Kirdpatrick, 493 1.8 at
405,

Moreover, even if the Court could invalidate the Timor Sea Treaty, it still would not

foliow that plaintiffs would have had a right to “compete or bid.” It docs not follow that if the

bribery the plaintiffs allege to have occurred had not occurred, the Timor Sea Treaty would
actually have been different. Australia and Timor-Leste could still have decided that there would
be no competition in the areas in disputc  for example, because the companies that had been
working there had been doing that for many years and had invested much time, effort and money
in the enterprise; it would have been unfair in those circumstances to have terminated those
companies; and it would have been very disruptive to operations, at a time when the newly
independent country of Timor-Leste was just getting underway, and needed a rminimum of
disruptions. Qr, yet another mix of political and practical factors might have dictated that the
Timor Sea Treaty have the same terms as it has now. A court has no tools for deciding what
sovereigns, and their legislatures, will do about such matters. Not only weuid any attempt to
decide what the sovereigns “would have done™ be sheer speculation, it wouid be an attempt to

decide a political question, for which the couris are obviously not suited. Thus, the Court 13

14
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absolutely in ne position to tule that but for the aileged bribery, the legal regime applicable 1n the
JPDA would have provided for ““an opportunity to compete or bid” in the areas in dispute.”
Because of the difference between the two cases, plaintiffs engage in various ploys to
make this case look more hike Kirkpatrick. Plaintiffs claim that Annex F is “Just an award™
“Annex F is no more a ‘foreign law” than the decision by Nigeria to award the contract at issue
in WS Kirkpatrick.” OT at 26. That is not true. The Timor Sea Treaty is the constitutive law
applying in the JPDA, and Annex F is a part of that Treaty. Thete is a world of difference
between a government bureaucrat’s administrative decision on awarding a contract, and a
provision in an intemational treaty, which has the status of law.'® In fact, when the Kirkpatrick
casge was before the district court, the Legal Adviser of the Department of State informed the
courl that “the Department is of the view that the acl of state doctrine may not apply to the award
of the contract in question, to the extent that such award docs not constitute a sufficientiy formal
expression of Nigeria's public policy or interests.” Letier of the Legal Adviser, reprinted in W.5.
Kirkpatrick & Co. v. Environmental Tectonics Corp., Int’f, 847 F.2d 1052, 1067 [3“’ Cir. 1988),
aff'd, 493 1.5, 400 (1990). And of course, the award in the Kirkpatrick case was an "award”™ in
the usual sense, i.e., a decision by a bureaucrat after a bidding process. By calling Annex F an
“award,” plaintiffs are trying to make Annex F into something in the nature of an admimistrative

decision by a lower-ranking official. It obviously was not that, but an official, formal and

'* And even plaintiffs would not contend that the Court has the power to order Timor-Leste and Australia
to go out and re-negotiate the Timor Sea Treaty.

'8 Treaties made under the autherity of the United States, like the Constitution itself and the laws of the
United States, are, of course, the “supreme Law of the Land™ under Article V1 of the Constitution.

Likewise, under Article ¥ of the Constitution of the Democratic Republic of Timor-Leste, treatics
apply in the imternal legal system upon ratification, and trump rules that are contrary. Treaties likewise
are incotperated into Australian law once enabling tegislation 15 passed to unplement them.

15
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explicit expression of public policy and interests made at the highest levels of govemment by
two sovereigns, and ratified by thew legisiatures,

Plaintiffs also argue that “[tjhis is not a case where Cccanic is secking damages from the
sovereign itself.” OT at 23, This is highly disingenuous. In fact, plaintiffs themselves have
specifically alleged that the funds reeeived by the Designated Autherity {which is nothing more
than a creature of Australia and Timor-Leste) are distributed to the sovereigns Aunstralia and
Timor-Leste. Sce SACY 139, It is the states of Australia and Timor-Leste that have title to the
petroleum.!” Plaintiffs propose, however, 10 siphon ofl the petrolcum revenues that belong to
Timor-Leste and Australia, and to have those revenues paid over to the plaintiffs. See SAC
Prayer for relief (requesting “disgorgement of all improperly obtained revenue™ and imposition
of a constroctive trust). The reality is that this lawsuit does seek damages from the sovereigns
lhemselves. This is not a private lawsuil. There 15 no getting around this.

As part of their attempt to ciaim that they are not seeking damages from the sovereigns,
plaintiffs also once again wrongly label the Designated Authority a “commercial entity,” OT at
25, despite the Declaration of Einar Risa and the provisions of the Timor Sea Treaty (which
terms it a “regulatory body,” see Art. 6). The incorrect label is just an irrclevant distraction,
however; even if it were correct, it of course would not mean that the treasuries of the sovereigns
would be unaffected by 2 judgment against the Designated Authority. Plainhfts also argue that
“the TSDA is a2 logical parly to these procecdings™ because it has “the ability to be “party to legal
proceedings.”” OT at 9 n.2. Apparently plaintiffs’ attitude is, “if 1t can be sued, that’s good

enough reason for suing it.” There is in fact nothing “logical” at all about sming the Designated

'" «Australiz and East Timor shall have title to alt petroleum produced in the JPDA. Of the petroleum
produced in the JPDA, ninety (90) percent shall belong to East Timor and ten {10) percent shall belong
to Australia.” Titnor Sea Treaty Article 4(a).

16
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Authority, Plaintiffs are fully aware that the decision not to put the contracts at issue out for
competitive bidding came from the states of Australia and Timor-Leste. They are not suing these
statcs because to do 50 would make the applicability of the act of state doctrine even more
obvious than it is now, The “logic” of suing ihe Designated Authority and not the sovereign
states themselves is to try to evade the act of state doctrine.'?

Finally, plaintiffs clairn that no head-of-state immunity cencems are implicaled by their
allegations against the Prime Minister of Timor-Leste. QT al 26 n.12. Plantiffs misconceive the
scope of the body of law known as “head-of-state irnmunity.” It 15 not iimited to formal heads of
state, but extends also to heads of government.'®  See Saltany v. Reagan, 702 F. Supp. 319, 321
{D.D.C. 1988) {recognizing immunity of Prime Minister Margaret Thatcher “as the silting head
of government of a friendly foreign state™), aff'd in part, rev'd in part on other grounds, 886 F.2d

438 (D.C. Cir. 1989). Prime Minister Mar Alkatin 15 the head of government of Timor-Leste, as

" Interestingly, plaintiffs cite with approval World Wide Minerals, Ltd. v. Republic of Kazakhsian, 116
F. Supp. 2d 9% (D.D.C, 2000}, aff 'd in part and remanded in pare, 296 F.3d 1154 (D.C. Cir. 2002),
cert. denied, 537 U.8. 1187 (2003), which dismissed on act of state grounds claims against a foreign
state and a forcign state instrumentality that plaintiffs doubtless would consider to be a “commercial
entity.” See OT at 24 n.9. Plaintiffs observe that “the court ruled that, with respect to the pnivate
corporate defendant (like the ConccoPhillips defendants), the *act of state doctrine would not bar
claims agamst [it] because the situation would be analogous to W5, Kirkpatrick.™ OTat 24 n9
{cmphasis added by plaindiffs). Plaintiffs do not go on to state the corollary: that according to the
district court in Forfd Fide Minerais, this case will not be “analogous to WS, Kirkpatrich™ unfess the
forcign state defendant, the Designated Authority, is distissed from the case on act of state grounds —
as the court did in World Wide Minerals. Plaintiffs obfuscate matters by emphasizing that only
damages are sought, as if that were the reason the foreign state defendants were dismissed from the
case in World Wide Minerals; but in World Wide Minerals, both the damages and non-damages claims
against the foreipn state defendants were dismissed on act of state grounds. (The D.C. Circuit did not
endorse the district court’s position on the act of state doctnine vis-a-vis the “private corporate
defendant.” Tt did rot reach the issue, because the case was remanded for reconsideration of the
personal jurisdiction issue with respect to that defendant.)

In fact, it extends at least as far as to forcign munisters. See Richard B. Bilder et af., “Contemporary
Practice of the United States Relating to International Law,” 58 Am, J, Int'f L. 152, 186-87 (1964)
{discussing distnissal of suit against Kim Yong Shik, the Kerean Foreign Miruster),

17
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stated in the background note of the U.S. Department of State submitted by plaintiffs,*
Attempting to subject to U8, court proecsses the sitting head of government of a friendly
independent state would, in the words of the leading modem act of state case, Banco Nacional de
Cuba v. Sabbatine, 376 U.S. 398, 428 (1964}, very definitely “touch . . . sharply on national

ncrves,” and would be improper, duc 10 the Prime Minister’s immunity.

2. None of the “Exceptions™ that Plaintiffs Have Claimed Exist.

Plaintiffs claim that it was incorrect to characterize as dicra statements in cases they cited
as standing for the existence of a “corruption exception™ See OT at 28. It appears that an expert
on the subject, Professor Joseph W. Dellapenna, suffers from the same “misimpression”™ we
have;

Two courts recently suggested in diciwm that an ¢xception be made when the act of the
foreign state was procured by bribery, coercion, or fraud. ™™ Other courts have held thar
there is no such exception. A fraud or cocrcion exception as such is a strange exccphion
to the Act of State doctrine. [t would potentially eviscerate the entire doctring because, at
bottom, it is based upon a simple dislike of the foreign act of states ~ preciscly the sort of
evaluative judgment that the Act of State doctrine is desigmed {0 prevent.

W Sage int'l, Lid. v. Cadilize Gage Co., 534 F. Supp. 896, 910 (E.N. Mich. 1981},
Dominicus Americana Bokio v. Gulf & W fndus., Jec., 473 F. Supp. 680, 690 {(S.DLN.Y.
19793, ... Both diciz offered Judge William Muiligan's opinion in Hwne v. Mobif il
Corp. as authority for the purported exception. Hunt v. Mobil Oif Corp., 550 F.2d 68, 79
(2d Cir. [1977]), cert. denied, 434 11.8. 984 (1977). Judge Mulligan discussed the
problem in Hunt, but had been careful to state that there was no exception for such
activitics, This had provoked a dissent by Judge Ellsworth van Graafeiland. fd. at 79-81.

1. Dellapenna, Suing Foreign Governmenis and Their Corporations at 635 (2d ed. 2003).
It is remarkable that plaintiffs relegate what little they have to say about Flercher v. Peck,
10 U.8. (6 Cranch) 87 (1810), to a footmote, See OT at 24-25 n.10. That will net make the case

go away. The case deals with an invitation to the Supreme Court to invalidate legislation of a

2 Plaintiffs continue to pretend that he is also “the titlar head of the TSDA,” OT at 2, when in fact
Einar Risa is. See our opening memorandum of law at 8 n.8; Declaration of Einar Risa | 1.

18
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Statc on account of corruption. This is exactly the kind of thing that plaintiffs here arc trying to
get this Court to do. The reasoning of Chief Justice John Marshall 15 so cogent and so
compelling that plaintiffs cannot take issue with it. They only suggest that under the act of state
doctrine as enunciated in Kirkpairick, it is permissible to examine motivations behind sovereign
acts, and Fletcher, they say, suggests otherwise. See OT at 25 n.10. But Fetcher was not
merely about motivations. Jusl as in this case, the Supreme Court would have been required to
pass on the vahdity of the legislation in question, and was being asked to invalidate 1t because of
the alleged corrupt motivations.

Plaintiffs also say that “Fletcher v. Peck had nothing to do with foreign concerns or the
act of state doetrine.” OT at 25 n.10. That is true. But when the reasening of Fletcher v. Peckis
transposed to the international level, it becomes even more compelling than when applied to the
States of the United States. U.S. courts do not march around telling the legislahires of co-cqual
soversign nations that their legmslative enactments arc invalid.*!

Plaintiffs also continue to insist that there 1s a “commereial exception™ to the act of state
doctrine, and present Firtual Defense & Development Int'l, Inc. v. Republic of Moldeva, 133 F.
Supp. 2d 1 (D.D.C. 1999), as proof of that. See OT at 30-32. These claims are incorrect, and
were already addressed in our opening memorandum of Law.

Moreover, such an exception would not apply even if it existed. Plaintiffs are
complaining about a decision made by sovereigns on how to allocate and exploit their natural

resources. To try to bring their claims within their hypothesized exception, plaintiffs assert that

1 Plaintiffs claim that the lack of a “corruption exception” “would gut the Foreign Corrupt Practices
Act....” OT at 29. That is completely wrong. There is ne private cause of action for violation of the
Foreign Corrupt Practices Act (FCPA). Lamb v. Philip Morris, 915 F.28 1024 (oth Cir. 1990);
Mclean v, International Harvester Co., 817 F.2d 1214, 1219 (5th Cir. 1987); Citicorp Imt'! Trading
Co, v. Western Gil & Refining Co., 771 F. Supp. 600 (S D.N.Y, 1991).
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the Designated Authority cngages in vanous alleged commereial acts such as “acguir{ing] and
dispos[ing] of properiy,” and seem to take the position that the Designated Autherity is only
“engaged in ‘purely commerciat operations.”™ OT at 31. The trouble with these assertions
{besides being [actually wrong) is, the act of state implicated in this case is not any of these
“commercial acts.™ Plaintiffs are not suing for a breach of a contract (*'eommercial™ or
otherwise), or for failure to be paid for a salc of property. They are suing because Australia and
Timor-Leste decided in a treaty that there would be no competition in the particular areas of the
Joint Petroleurn Development Area in dispute here. That decision — which was embodied in the
Timor Sea Treaty -- was an act of state determining how the sovereigns’ natural reseurces would
be exploited. This Circuit recognizes that such decisions are sovereign, not commercial,
decisions. See World Wide Minerals Lid. v. Republic of Kazakhston, 296 F.3d 1154, 1165 (D.C.
Cir. 2002), cert. denied, 537 U5, 1187 (2003).

D. Plaintiffs Have Failed to State Claims Against the Designaled Authority on the
Basiz of Which Relief Can Be Granted.

1. Plaintifts Have Still Failed to State RICO Claims Agamst the Designated
Authonity.

Plaintiffs argue (OT at 33}

The TSD A asserts that Oceamic has not been injured in its business or property as
required under 18 U.S.C. § 1964(c}, and that plaintiffs “cannot point to any law that gave
them a fght to compete.” These assertions are incorrect. Oceanic was injured because it
was deprived of a chance to compete for and win a valuable contract due to defendants’
bribery and related wrongful acts in violation of RICO.

In this passage, do plaintiffs actually respond? Do they now peint to any law that gave

them a right to compete for the contracts in question? They do not. Once again, they simply

2 The act of state implicated in this case also clearly is not “[playment and receipt of bribes and
engaping in illegal monetary transactions,” as plaintiffs try to claim, See OT at 27. Defendants have
never made such an absurd claimn.
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presuppose that an abstract “right to compete” hovers out there in the ozone, regardless of the
enactments of the relevant jurisdictions. The law in the JPDA is clear: Linder the Timor Sea
Treaty, there was and is no right to compete for the contracis.”’ Plaintiffs caimot have suffered
competitive injury if there was no right to compete in the first place.”* And RICC cannot be
understood as a dircctive by the United States to foreign governments that, whatever enactments
those foreign governments have made respecting natural resources in their own Junsdictions,
U.S. law trumps their enactments, requires that their natural resources exploitation contracts
must be put gut for competition, and anyone who wants to compete now has & “right to
compete.” Such a proposition is absurd.

In addition, there are no specific allegations in Second Amended Complaint that the
Designated Authority played “seme part in directing the [RICO] enterpnise’s affairs.” Reves v.
Ernst & Young, 507 11.8. 170, 185 (1993) (emphasis added). Rather than “directing” a RICO
enterprise, the Designated Authority was, it pointed out, mandated by Timor-Leste and Australia
to perform the acts of which plaintiffs complain. Plaintiffs responded: “That is nonsensical; the

reason the TSDA engaged in certain acts has no bearing on whether the conduet constitutes

The Court has broad powers under Fed. R. Civ. I'. 44.1 to determine foreign law, and ir addition can
take judicial notice of the terms of the Timor Sea Treaty, since it has the power to take judicial notice
of facts “not subject to reasonable dispute in that [they are] either {1) generally known within the
territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resert to
sources whose accuracy cannot reasonably be questioned.” Fed. R, Ewvid. 201, A court may consider
judicizliy noticed documents without converting a motion to dismiss into a motion for summary
judament. Menominee fadian Fribe v. Thompson, 161 F.3d 449, 456 (7th Cir. 1998).

Plaintiffs’ view is that the Court can “go behind™ the Timor Sea Treaty and find that it cannot be valid
because it has allegedly been provured by bribery. The Court cannot do that because, as Kirkpatrick
makes clear, the Timor Sca Treaty supplies the “*rule of decision for the eourts of this couniry.™
Kirkparrick, 493 U.S, at 406 (1920) (quoting Ricaud v. American Metal Co., 246 U5, 304, 310
(19183} (¢emphasis added). Moreover, even if the Timor Sea Treaty could legitimately be disregarded
(it cammaty, il 15 impossible for the plaintfts to prove, or for the Court 1o find, that Australia and
Timor-Leste would have put in place rights to compete for these contracts. See paragraph ahove at
pages 14-15,
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participation undecr Reves.” OT at 34. Plaintiffs simply miss the point. Lacking discretien not to
do the acts complained of goes to whether the Designated Authority can be viewed as playing
“some part in directing the [RICO] enterprise’s affairs,” not to whether the Designated Authority
had sotne passive “participation” in the “enterprise™ that plaintiffs have concocted.

The Designated Authority anticipates that the ConocoPhillips defendants will reply to the
plaintiffs” defense in their Oppositions of the several ather defeets in the RICO claims, and
hereby adopts the additional peints made in their reply.

2. Plaintiffs Have Still Failed to State Lanham Act Claims Against the
Desitmated Authority.

Plaintiffs apparently hope that the Court will simply overlook that Timor-Leste isnot a
signatory to the Paris Convention for the Protection of Industrial Property, Mar. 20, 1883, as
amended Sepl. 28, 1979, art. 1055, 21 U.S.T. 1583, 1648, 828 UN.T.5. 305, 337 ("Paris
Convention™), the basis for plaintiffs’ Lanham Act claim against the Designated Authority. See
SAC 7 176-85. As in the case of the motion to dismiss the First Amended Complaint, plaintiffs
tip-toc past this fatal defect to their Lanham Act claim in total silence.

Also, plaintiffs still claim that the § 44(h) of the Lanham Act (15 UL.S.C. § 1126(h))
“provides a broad federal unfair competition claim.” OT at 38. We have already shown this to
be incorrect at pages 34-36 of our opening memorandum of law. None of the circumstances for
extraterritorial application of the Lanham Act apply here, either. The cases cited by plaintiffs
implicate one or more of the factors recited in dffantic Richfield Co. v. Arco Globus Int'i Ca.,

150 F.3d 189, 192 (2d Cir. 1998), and the clamn against the Designated Avthority does nat.

¥ See General Motors Corp. v. Lopez, 948 F. Supp. 684, 686 (ET2. Mich., 1996) {suit permitted where
11.8. citiven former employees, and now foreign employer, were sued for theft in U.S. territory of U.S.
plaintiff’s trade secrets); Laboratorios Roldan, C. por A v. Tex int'l Inc., 302 F. Supp. 1555, 1568

(3.D. Fla. 1995} {Dommican company entitled to sue U.S. company for trademark and trade dress
(eeratt Raea )
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3. Plaintiffs Have Still Failed to State Unjust Enrichment Claims Against the
Desiznated Authotity.

Plaintiffs arguc that the Designated Authonty’s argurnents with respect to the unjust
enrichment ¢laim against it “completely ignores the Joint Authority’s and the TSDA’s receipt of
bribes from CenocoPhillips, which was the impetus for their award of the production sharing
contracts to ConocoPhillips. SACHYY 2, 4, 41,61, 71, 73.” OT at 41 (emphasis added). First of
all, there is not one single allegation 111 the Second Amended Complaint that the Desigmated
Authority received any bribes. In fact, the dates of alleged bribery all predate the creation of the
Designated Authority on April 2, 2003,

Il verges on incredible that at this stage of proceedings, plaintiffs would be attempting to
attribute to the Designated Authority alleged actions of the Joint Anthority. No allegations are
set forth in the Second Amended Complaint that would justify overcoming the presumption of
the juridically separate and independent status of the Joint Authority and the Designated
Authority. “The presumption of separateness (and whether it has been rebutted) affects the
jurisdiction of the court . . . under FSIA,™ “the plainh(f bears the burden of asserfing facts
sufficient to withstand a motion to dismiss™ on this issue, and the plaintiffs bave alleged nothing
to meet this burden. Foremost-McKesson, Ine. v. Islamic Republic of fran, 905 F.2d 438, 440,
447 (D.C. Cir. 1990} {emphasis in original). Hence the alleged bribery of the Joint Authority
cannot be treated as if it were the bribery of the Designated Authority. In short, even if plaintifis

were correct that they need not have bestowed any benefit on the Designated Authority to state

foaetinmed)
nfringement and mistepresentation occurring in U.S.}; Maison Larard et Compagnie v. Manfra,
Tardella & Brooks, 585 F. Supp. 1286, 1289 (S.D.N.Y. 1984} (French company alleged that U5,
company sold commemorative Olympic coins overseas in violation of plaintiff's exclusive right to
make such sales),
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an unjust cnriclunent claim, their claim would sull be defective, because there is not one single
allegation that the Designated Authonty received any bribes.

4. Plaintiffs Have $iill Failed 1o State Unfair Competition Claims Agamst the
Designated Authority.

Plaintiffs assert that “Oceanic possessed a legally cognizable right to compete for

production sharing contracts m the Timor Sca. The Joint Authority’s and TSDA s acceptanee of
bribes and the resulling awards of production sharing contracts to CenocoPhillips violated that
legally cognizable right. See SAC 111,4,6, 145, 149, 153.” OT at 40. The lack of support for
this proposition has been addressed already. Plaintiffs’ assertion flics in the face of Annex F of
the Timor Sea Treaty, which provides that there will be no competition in the areas in dispute
here. The law of the JPDA shuts the doer on plaintiffs’ unfair competition claim.

Plaintiffs also arguc that the Designated Authenity “has failed, as it must, to identify a
conflict between District of Columbia law and the provisions of the Timor Sez Treaty, the
dircctives of the Joint Commission, or the Interim Petrolcum Mining Code.” OT at4i. To the
extent that D.C. law would be construed not to recognize that the law of the JPDA applies and te
require competition in the areas in question, there would be a clear confhict between Annex F of
the Timor Sea ;l‘rcaty and D.C. law. The suggestion that in those circumsiances “the
govermmental interest analysis requires application of District of Columbia law,” OT at 40 n.18,
in preference to the law of the JPDA, is laughable. The JPDA itself clearly has the greater
intergst in the conditions of competition in the JPDA, and application of the governmental
interest factors confirms that.

E. Foreign State Compulsion Provides the Designated Autherity with a Complete
Defense to All Claims Asserted by Plaintiifs.

Plaimiffs atternpt to duck the Designated Authority’s complete defense of foreipn state

compulsion with the following sleight-of-hand trick (OT at 42):

24



Case 1.04-cv-00332-EGS Document 90 Filed 04/28/2005 Page 32 of 33

Oceanic’s claims are not based upon the absence of a bidding process. Oceanic’s claims
ara hased upon specific acts of bnbery and corruption that deprived Oceanic of the
opporTLNity to compete for or secury production sharing contracts for eil and natural pas
it the Timor Gap. The TEDA does not--and cannot--contend that it was compelled to
cngage in money laundering or other wrongful acts giving rize to Oceanic's RICO ¢laim.

The immediate cause of the injury plaintiffs claim they suffered is that they were
“deprived of the opportunity to compete.” If Australia and Timer-Leste compelled the
Designated Authority to “injure” plaintiffs in this manner — and plaintiffs do not contend that the
sovereigns did not {see OT at 42, s¢¢ afse Timor Sea Treaty Anncx F) - then the Designated
Authority clearly possesses the defense of foreign state compulsion. Whatever it was that m turn
caused the foreign states themselves to compel the Designated Authority to “injure” plaintiffs -
plaintiffs allege that the cause of that was bribery -- is simply not relevant to the Designated

Authonity’s defense of foreign state compulsion.

E. The Case Should in Any Event Be Dismissed on Grounds of Comity.

The claim against the Designated Authority must be dismissed for the manifeld reasons
given above. Plaintiffs are correct that there is likely to be no conflict between ULS. law and the
law of the JPDA, see OT at 43, because plaintiffs’ claims are baseless under both bodies of law.
The reguest for dismissal on grounds of comity is made only because of plaintifis” claim ihat
U.S. law imposes a right to compete in the TPDA when the Timor Sea Treaty excludes such a
right.

HI. CONCLUSION

It is time for this case to go away for good. Plaintiffs’ claims have been rgjected by all
sovercigns with any interest in the JPD'A; by the Federal Court of Australia; and by this Court,
with respect te the First Amended Complaint. The Designated Authority respectfilly submits
that the Second Amended Complaint should be dismissed as well, for the reasons set forth above,

and the case shoold be closed once and for all.
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