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INTRODUCTION

No matter how hard Petrotimor tries to twist and turn its legal theories and factual
allegations, it cannot get around the fundamental point that this lawsuit challenges the sovereign
decision by East Timor and Australia in 2002 to develop natural resources in the disputed Timor
Gap by confirming, rather than disavowing and reallocating, the concessions awarded through
competitive bidding in 1991. That point refutes Petrotimor’s core allegation that it was injured
by the denial of “an opportunity to compete fairly for the right to recover and market oil and gas
in the Timor Sea” upon East Timor’s independence in 2002. Opp. 1 (emphasis added). There
was no competition at all in 2002, for the simple reason that the relevant sovereigns decided to
ratify the concessions awarded in 1991. Whether that was a good decision or a bad decision is
beside the point here: the point is that it was the sovereign decision of two foreign governments
regarding the development of their natural resources, and a litigant has no business second-
guessing that decision in a United States court.

In other words, all of Petrotimor’s inflammatory rhetoric and reckless allegations about
“corruption” and “bribery” cannot mask the gaping hole at the heart of this case. Petrotimor is
claiming that it was deprived of something that never existed: an alleged right to compete for
concessions upon East Timor’s independence in 2002. Needless to say, if Petrotimor never had
such a right in the first place, it cannot complain about the alleged deprivation of such a right.
To the extent that Petrotimor now suggests that United States positive laws—i.e., “RICO,
antitrust laws and related statutes and common law claims,” Opp. 8—created such a right, it
could not be more mistaken. None of those laws remotely purports to govern the decisions of
foreign sovereigns regarding the development of their natural resources. To the contrary, under
well-settled law, United States courts are affirmatively forbidden to second-guess such sovereign

decisions.
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At bottom, the Second Amended Complaint has just taken Petrotimor, as it were, from
the frying pan into the fire. The core problem with the First Amended Complaint, as this Court
recognized in its order dismissing that complaint, was that Petrotimor’s alleged right to the
Portuguese colonial concession was non-justiciable. Petrotimor tried to solve that problem by
changing the alleged right at issue from the Portuguese colonial concession to an alleged “right
to compete” for a new concession in 2002.1 The core problem with the new theory is that no
such right exists in the first place. Accordingly, this Court should dismiss the Second Amended
Complaint with prejudice.

ARGUMENT

l. PETROTIMOR’S CLAIMS MUST BE DISMISSED FOR LACK OF STANDING.

Petrotimor acknowledges, as it must, that “to show standing, a plaintiff [1] must have
suffered an injury in fact that is [2] fairly traceable to the defendant’s challenged conduct and
[3] likely to be redressed by a favorable decision on the merits.” Opp. 6 (citing Lujan v.
Defenders of Wildlife, 504 U.S. 555, 559-61 (1992)). That acknowledgement is fatal to
Petrotimor’s case, because Petrotimor cannot satisfy the threshold injury-in-fact requirement.

As Petrotimor recognizes, an injury-in-fact is an injury “to a legally cognizable interest.”
Opp. 7 (emphasis added). Petrotimor asserts that “the conduct of one’s business clearly

constitutes such an interest.” Id. That assertion is grossly overbroad. An alleged injury to one’s

1 As ConocoPhillips noted in its motion to dismiss, the Second Amended Complaint contains
carefully crafted allegations suggesting that Petrotimor was not in fact disavowing its reliance on
the Portuguese colonial concession. See CP Br. 7-9. Petrotimor’s opposition to that motion,
however, expressly disavows any such reliance. See Opp. 14 (“[Petrotimor’s] claims set forth in
the SAC no longer involve, even tangentially, the validity of the concession from Portugal or the
resolution of disputed seabed boundaries.”) (emphasis added). ConocoPhillips will accept that
clear statement at face value. But that means that the Portuguese colonial concession, which
formed the basis for the First Amended Complaint that the parties litigated for more than a year,
is now entirely out of this case.



Case 1.04-cv-00332-EGS Document 89  Filed 04/28/2005 Page 11 of 34

business certainly can involve injury to a legally cognizable interest, but does not invariably
involve injury to a legally cognizable interest. It all depends on whether the law protects the
particular interest of which the business claims to have been deprived. Not everything a business
wants, after all, is protected by law.

That is precisely the problem for Petrotimor here. Petrotimor wishes that the sovereign
governments of East Timor and Australia had decided in 2002 to disavow the concessions
awarded in 1991, and to establish a competitive process to reallocate those concessions. But
Petrotimor had no legally cognizable interest in such a decision; i.e., no law gives Petrotimor the
substantive right to come into this Court to challenge the sovereign decision of East Timor and
Australia in 2002 not to disavow and reallocate the concessions awarded in 1991.

This is not a case, in other words, where a litigant comes into court to seek redress for a
concrete and particularized injury suffered as a result of an adverse government decision. The
key point here is that Petrotimor is challenging a policy decision by two foreign sovereigns—to
confirm rather than disavow and reallocate the concessions awarded in 1991—that Petrotimor
wishes those sovereigns had not made. But in this sense Petrotimor is no different than any other
person or entity who may disagree with a government policy decision. Every other oil company
on the planet may have been delighted if East Timor and Australia had decided in 2002 to
disavow and reallocate the 1991 concessions. But that does not give every other oil company on
the planet standing to challenge that sovereign decision in the absence of a legally cognizable
right to the disavowal and reallocation of the 1991 concessions.

Petrotimor tries to address that point by arguing that it “has alleged that, unlike other
would-be competitors with ConocoPhillips for this opportunity, it explored, mapped, and

invested considerable resources in preparing to develop the very oil and gas reserves at issue.”
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Opp. 7; see also id. at 12 (“[Petrotimor] has pled specific facts that clearly distinguish it from
any other would-be developer of these resources—namely, its investment of considerable time
and resources in discovering, mapping, and proposing to develop the very same reserves.”). But
a litigant cannot manufacture standing by simply expending its own resources. Whether or not
Petrotimor invested time and money in this project has no bearing whatsoever on whether
Petrotimor has a legally cognizable interest at stake here. Indeed, Petrotimor cannot and does
not allege that it made any such investments in justifiable reliance on anything done by the
defendants in this case; rather, Petrotimor made any such investments in its capacity as putative
holder of the alleged Portuguese colonial concession (which Petrotimor insists is not even
tangentially the basis for its claims here). Petrotimor, in other words, cannot “bootstrap” its non-
justiciable claim to ownership of the Portuguese colonial concession into standing to pursue an
alleged competitive injury arising out of a non-existent competition in 2002. See 2/8/05 Tr. 14
(Petrotimor’s counsel) (“The [Portuguese colonial concession] distinguishes Oceanic and
Petrotimor from any other company who might show up and say | would like to get some oil out
of the East Timor Sea.”); id. at 28 (“[T]he rights that were given to us by Portugal years ago give
us standing.”); cf. 2/9/05 Order 1-2 (“[T]he Court will view with great suspicion any claims
emanating from Portugal’s colonial concession.”).

Nor can Petrotimor manufacture standing by arguing that “the laws whose violation is
claimed here, including RICO, the antitrust laws and unfair competition statutes, confer a cause
of action upon business competitors seeking redress for their business competition injuries.”
Opp. 7. A cause of action provides a means to seek redress for the deprivation of an underlying
right, not the underlying right itself. The problem for Petrotimor is not that it lacks a cause of

action, but that it lacks an underlying right. The American laws cited by Petrotimor protect
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underlying business or property rights, but do not create them. Petrotimor tries to blur the
distinction between a cause of action and an underlying right by invoking “a right to be free from
unfair competition under RICO, antitrust laws and related statutes and common law claims.”
Opp. 8. But no such “right” is triggered unless some underlying business or property right has
been impaired through anticompetitive conduct in the first place. Once again, the core problem
for Petrotimor is that it had no legally cognizable underlying right to any sort of competitive
process from East Timor and Australia in 2002. It cannot create something out of nothing.
Petrotimor thus misses the point by insisting that “ConocoPhillips’ reliance on cases
arising from procedural claims under certain federal procurement statutes is misplaced ...
because [Petrotimor’s] ‘right’ is not bestowed by the mandatory language of the federal
procurement statutes nor by any contractual solicitation to participate in government
procurement.” 1d. ConocoPhillips did not cite those cases to suggest that the “right” at issue
here flowed from United States federal government procurement statutes or contractual
solicitations—which it obviously did not—but to underscore that “disappointed bidder” plaintiffs
(which is how Petrotimor previously characterized itself) need to identify some underlying
business or property right of which they were deprived.2 In the typical “disappointed bidder”
case, that right flows from a statute, regulation, or contract governing a particular bidding
process. See, e.g., National Maritime Union of Am., AFL-CIO v. Commander, Mil. Sealift
Command, 824 F.2d 1228, 1237 (D.C. Cir. 1987). In other cases, the underlying right flows

from the Constitution, such as where a disappointed bidder claims that the bidding process was

2 Remarkably, Petrotimor now accuses ConocoPhillips of “attempt[ing] to mischaracterize
this case as that of a ‘disappointed bidder.”” Opp. 8 (emphasis added). Petrotimor itself so
characterized this case at the hearing. See 2/8/05 Tr. at 17 (Petrotimor’s counsel) (“We’re
disappointed bidders too, yes we are, Your Honor. We are disappointed bidders over a long
period of time.”); id. at 22 (“I just want to be clear, we are a disappointed bidder.”).
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tainted by impermissible racial considerations. See, e.g., Northeastern Fla. Chapter of Assoc.
Gen. Contractors of Am. v. City of Jacksonville, 508 U.S. 656, 659, 666 (1993). The basic point
here is that a party cannot sue as a “disappointed bidder” if there was no bid or right to bid in the
first place.

Contrary to Petrotimor’s argument, there is nothing “breathtaking,” Opp. 9, about this
straightforward point. ConocoPhillips does not contend that a party cannot assert “disappointed
bidder” standing “unless the ‘disappointed bidder’ can invoke a ‘legally cognizable interests [sic]
created by domestic United States procurement statutes and/or regulations.”” Id. (emphasis
added; quoting CP Br. 13). Legally cognizable interests can arise out of domestic United States
procurement statutes and/or regulations, or other sources of substantive law. But in the absence
of the deprivation of a legally cognizable interest, a “disappointed bidder” cannot sue. Indeed, if
anything is “breathtaking” here, it is Petrotimor’s suggestion that anyone has standing at any
time to sue a governmental entity by challenging the failure to establish a bidding process in the
absence of an underlying right. Not surprisingly, Petrotimor cites no authority for this
proposition. Cases involving allegedly corrupt bidding processes, see, e.g., Kirkpatrick, 493
U.S. at 402; Astech-Marmon, Inc. v. Lenoci, 349 F. Supp. 2d 265 (D. Conn. 2004), are obviously
inapt, because there actually was a bidding process in those cases, governed by substantive rules
and regulations, unlike this case, where there was no competitive process at all in 2002 precisely
because the relevant sovereigns decided to confirm the concessions awarded in 1991.

Petrotimor also sets up, and knocks down, a straw man by arguing that ConocoPhillips
contends that Petrotimor’s “choice not to bid in 1991 is somehow disqualifying.” Opp. 8.
ConocoPhillips contends nothing of the sort. Rather, Petrotimor’s failure to bid in 1991 is

relevant because it shows that Petrotimor’s argument fails on its own terms. Petrotimor argues
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that it was entitled to “an opportunity to compete” for the disputed concessions. Opp. 1. But the
relevant sovereigns did not establish “an opportunity to compete” in 2002 precisely because such
an opportunity had already been established in 1991, and the sovereigns did not want to overturn
the results of the 1991 bidding and the subsequent decade of investment and progress. That is
why Petrotimor is forced to assert the non-existent status of “continuous disappointed bidder,”
2/8/05 Tr. 22 (Petrotimor’s counsel), as if a bid remained open forever in legal limbo. That
position has no basis in principle or precedent. As the D.C. Circuit has recognized, a party
“cannot have been a ‘disappointed bidder’ [when] it deliberately did not participate in the
bidding process.” Energy Transp. Group, Inc. v. Maritime Admin., 956 F.2d 1206, 1211 (D.C.
Cir. 1992). Here, Petrotimor concededly declined to bid when it had the opportunity to do so in
1991 (because it decided, for better or worse, to stand on its alleged “rights” in the Portuguese
colonial concession, see SAC { 80), and so cannot assert standing as a “disappointed bidder”
years later to challenge the relevant government’s refusal to reopen the bidding process. See,
e.g., Free Air Corp. v. FCC, 130 F.3d 447, 449 (D.C. Cir. 1997) (“Would-be ... applicant” lacks
standing to complain “that the Commission’s grant of a license [to another party] deprives it of
the opportunity that would arise if the license were to go ungranted and a new contest open to all

comers were someday to be announced”).3

3 Petrotimor’s discussion of “futility,” see Opp. 9-10, thus misses the point. For one thing,
the Second Amended Complaint does not attribute Petrotimor’s failure to bid in 1991 to
“futility,” but rather to Petrotimor’s continued reliance on the Portuguese colonial concession.
See SAC 180 (“[Petrotimor] did not bid at that time because that act would have been
inconsistent with and conflicted with the then pending effort of Portugal to resolve the dispute in
[Petrotimor]’s favor before the International Court of Justice.”); id. (“Holding legitimate rights
from Portugal, [Petrotimor] had no reason [to] call into question its own rights by bidding for
rights that it already [had].”). In any event, the Second Amended Complaint is not about the
competitive process in 1991 (which Petrotimor cannot challenge now because any such
challenge would be manifestly untimely), but about the absence of a competitive process in
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Finally, Petrotimor sets up and knocks down yet another straw man by arguing that it “is
entitled to allege injury in fact from being denied a fair chance to compete ... whether or not it
would have been certain to succeed.” Opp. 10-11 (emphasis added). ConocoPhillips never said
that a plaintiff must show that it was “certain” to succeed in a bidding process to establish
standing to challenge that process, and that is not the law. See CP Br. 15 (disappointed bidder
plaintiff must establish that it had a “substantial chance” of winning bid) (citing Energy Transp.
Group, 956 F.2d at 1211-12). Here, the point is that Petrotimor cannot possibly establish that it
had a “substantial chance” of winning a bid in 2002 if there was no bidding process in the first
place in 2002. Petrotimor’s allegation that it “would have been awarded the right to explore for
and extract oil and natural gas from the Timor Gap” in 2002 in the absence of ConocoPhillips’
alleged wrongdoing, SAC {1, is thus nonsensical. As a matter of law and logic, Petrotimor
cannot possibly establish that it had a “substantial chance” of winning a non-existent bid.

1. PETROTIMOR’S CLAIMS MUST BE DISMISSED UNDER THE ACT OF
STATE DOCTRINE.

Petrotimor next argues that “ConocoPhillips cannot invoke the act of state defense as a
bar to [Petrotimor]’s claims,” Opp. 15 (capitalization modified), on the ground that the Supreme
Court’s decision in W.S. Kirkpatrick & Co. v. Environmental Tectonics Corp., 493 U.S. 400
(1990), “controls this case.” Opp. 15. Again, Petrotimor is wrong.

According to Petrotimor, Kirkpatrick stands for the sweeping proposition that the
applicability of the act of state doctrine turns on the relief sought by a plaintiff, and the doctrine
is per se inapplicable whenever a plaintiff seeks “damages, not declaratory or other coercive

relief.” Id. Thus, in Petrotimor’s view, the beginning and the end of the act of state inquiry is

2002. Petrotimor cannot, and does not, claim “futility” with respect to bidding in 2002: a party
obviously cannot claim that it was “futile” to participate in a bidding process that did not exist.
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that Petrotimor, “just like W.S. Kirkpatrick, ... seeks only damages, not declaratory or other
coercive relief.” 1d. Kirkpatrick, however, held nothing of the sort, and that cramped view of
the doctrine is squarely inconsistent with settled law both before and after Kirkpatrick. See, e.g.,
World Wide Minerals, Ltd. v. Republic of Kazakhstan, 296 F.3d 1154, 1159 (D.C. Cir. 2002)
(applying act of state doctrine where plaintiff sought damages); Underhill v. Hernandez, 168
U.S. 250, 251-54 (1897) (same).*

The act of state doctrine did not apply in Kirkpatrick, the Supreme Court held, because
the plaintiff’s “cause of action ... does not rest upon the asserted invalidity of an official act of a
foreign government.” 493 U.S. at 401. The alleged act of state in that case was the award of a
construction contract by the Nigerian government, which the plaintiff alleged had been procured
by corruption. As the Supreme Court explained, “neither the claim nor any asserted defense
requires a determination that Nigeria’s contract with [the defendant] was, or was not, effective.”
Id. at 406. Accordingly, a United States court adjudicating the case would not be forced “to

declare invalid the official act of a foreign sovereign within its own territory.” 1d. at 405.

4 Petrotimor asserts that the district court in World Wide Minerals “recognized that when a
plaintiff seeks only damages, it is unlikely that a court will have to pass on the validity of a
purported act of state.” Opp. 15. That assertion is mystifying, since the district court in World
Wide Minerals dismissed a claim seeking damages against Kazakhstan under the act of state
doctrine, and was affirmed by the D.C. Circuit on this point. See 116 F. Supp. 2d 98, 104-05
(Lamberth, J.), aff’d, 296 F.3d 1154, 1164-66. Petrotimor then asserts that the district court in
World Wide Minerals held that the act of state doctrine “*would not bar claims against’” a
“private corporate defendant,” Opp. 15 (quoting 116 F. Supp. 2d at 105; emphasis added by
Petrotimor), and that “[t]he D.C. Circuit did not reverse that decision,” id. at 16. That assertion
is misleading at best. The D.C. Circuit vacated that portion of the decision on the logically and
legally antecedent ground that the district court was required to determine whether it had
personal jurisdiction over that defendant before reaching the merits of the act of state doctrine.
See 296 F.3d at 1168-69. To the extent the district court in World Wide Minerals suggested that
the act of state doctrine applies only in cases where the foreign sovereign is a party, that
suggestion is clearly incorrect. See, e.g., Callejo v. Bancomer, 764 F.2d 1101, 1113 (5th Cir.
1985). Rather, the doctrine simply requires American courts, as a substantive rule of decision in
any case, to give legal effect to the official acts of foreign sovereigns taken within their
jurisdiction.
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Here, in sharp contrast to Kirkpatrick, the relevant “act of state” is not the award of a
contract. Petrotimor, after all, does not claim to have been injured by the award of a contract per
se, as opposed to the alleged deprivation of an “opportunity to compete fairly for the right to
recover and market oil and gas in the Timor Sea.” Opp. 1. In order to grant Petrotimor relief for
that alleged deprivation, however, this Court necessarily would have to deny legal effect and
validity to the antecedent Timor Sea Treaty and the Exchange of Notes between East Timor and
Australia, which expressly confirmed the concessions awarded in 1991 and thus negated the very
“opportunity to compete” that Petrotimor now invokes. See Timor Sea Treaty, May 20, 2002,
Austl.-E.Timor, 2003 Austl. T.S. No.13 (Mem. in Support of First Mot. to Dismiss Tab 22);
Exchange of Notes, May 20, 2002, Austl.-E.Timor, 2002 Austl. T.S. No.11 (Mem. in Support of
First Mot. to Dismiss Tab 23). Thus, the Exchange of Notes provided that “[flrom the date of
independence of East Timor until the entry into force of the [Timor Sea] Treaty, ... exploration
and exploitation of petroleum in the [Timor Gap] ... shall take place in accordance with the
arrangements in place on 19 May 2002,” i.e., the arrangements awarding concessions on the
basis of the 1991 bidding process. Exchange of Notes (Mem. in Support of First Mot. to Dismiss
Tab 23) at 12, 3. And the Timor Sea Treaty itself, which took effect on April 2, 2003 (after
ratification by both the East Timorese and Australian parliaments), specifies that “[c]ontracts
shall be offered to those corporations holding, immediately before the entry into force of the
Treaty, contracts numbered 91-12, 91-13, 95-19, and 96-20 in the same terms as those contracts
....” Timor Sea Treaty (Mem. in Support of First Mot. to Dismiss Tab 22) Annex F.

It is simply not true, thus, that Petrotimor “does not ask this Court to decide—and the
Court need not decide—the ‘effect of official action by a foreign sovereign.”” Opp. 15 (quoting

Kirkpatrick, 493 U.S. at 406). Whether Petrotimor chooses to admit it or not, Petrotimor is

10
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necessarily asking this Court to deny legal effect to the Timor Sea Treaty and the Exchange of
Notes, and hence this lawsuit is precluded by the act of state doctrine. See, e.g., Kirkpatrick, 493
U.S. at 405-06 (describing previous act of state cases, including Underhill, 168 U.S. at 254;
Oetjen v. Central Leather Co., 246 U.S. 297, 304 (1918); Ricaud v. American Metal Co., 246
U.S. 304, 310 (1918); Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 427 (1964), as
rejecting claims that “would have required denying legal effect” to foreign acts of state).
Petrotimor next errs by arguing that the act of state doctrine does not apply where the act
of state was allegedly procured by corruption. See Opp. 16-17. Again, Petrotimor bases that
argument on Kirkpatrick, and again Kirkpatrick says nothing of the sort. Kirkpatrick, as noted
above, turned on the simple point that the plaintiff’s cause of action in that case did not “rest
upon the asserted invalidity of an official act of a foreign government.” 493 U.S. at 401. It did
not remotely hold or suggest that a claim that does “rest upon the asserted invalidity of an
official act of a foreign government,” id., like the claims at issue here, can nonetheless proceed
whenever the plaintiff alleges that the relevant act of state was procured by corruption. Needless

to say, that approach would contravene the very point of the doctrine, which is that “‘the courts
of one country will not sit in judgment on the acts of the government of another, done within its
own territory,”” Sabbatino, 376 U.S. at 416 (quoting Underhill, 168 U.S. at 252)—whether those
foreign sovereign acts are good, bad, or indifferent. Indeed, if plaintiffs could avoid the act of
state doctrine by alleging that the relevant act was the product of corruption or some other
wrongful motive, the doctrine would be rendered a dead letter, because plaintiffs could always
make such an allegation. American law deals with foreign corruption through the Foreign

Corrupt Practices Act, 15 U.S.C. 88 78dd-1 et seq. (which does not provide a private right of

action, see, e.g., Lamb v. Phillip Morris, Inc., 915 F.2d 1024, 1027-30 (6th Cir. 1990)), rather

11
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than by abrogating the act of state doctrine whenever corruption is alleged, see, e.g., Clayco
Petroleum Corp. v. Occidental Petroleum Corp., 712 F.2d 404, 408 & n.3 (9th Cir. 1983) (per
curiam).5

Petrotimor finally argues that this case falls within a “commercial” exception to the act of
state doctrine. Opp. 18 (capitalization modified); see also Opp. to TSDA Mot. 30-32. That
argument fails on two levels.

As an initial matter, no such “exception” exists at all. Although several Justices of the
Supreme Court advocated such an exception in Alfred Dunhill of London, Inc. v. Republic of
Cuba, 425 U.S. 682, 706 (1976), they did not command a majority, and both the Supreme Court
and the D.C. Circuit have since noted that no such exception has been adopted, see Kirkpatrick,
493 U.S. at 404-05; World Wide Minerals, 296 F.3d at 1166 & n.20; cf. Honduras Aircraft
Registry, Ltd. v. Government of Honduras, 129 F.3d 543, 550 (11th Cir. 1997) (“[T]here is no
commercial exception to the act of state doctrine as there is under the [Foreign Sovereign
Immunities Act].”). Petrotimor asserts that “this Court recently relied on the commercial activity
exception to deny [a] motion to dismiss on act of state grounds,” Opp. to TSDA Mot. 30 (citing
Virtual Defense & Dev. Int’l, Inc. v. Republic of Moldova, 133 F. Supp. 2d 1, 7 (D.D.C. 1999)
(Urbina, J.), but that assertion is false. To the contrary, Virtual Defense held that “‘[t]he act of
state doctrine is not diluted by the commercial activity exception which limits the doctrine of

7

sovereign immunity.”” 133 F. Supp. 2d at 7 (emphasis added; quoting International Ass’n of

5 Petrotimor’s reliance on Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S.
690 (1962), and United States v. Sisal Sales Corp., 274 U.S. 268 (1927), see Opp. 16-17, is
misplaced, since neither of those cases involved the act of state doctrine or challenged the
validity of the official act of a foreign government. Indeed, the Continental Ore Court went out
of its way to emphasize just this point: “In the present case petitioners do not question the
validity of any action taken by the Canadian Government or by its Metals Controller.” 370 U.S.
at 706.

12
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Machinists & Aerospace Workers v. OPEC, 649 F.2d 1354, 1360 (9th Cir. 1981)). Virtual
Defense rejected an act of state defense based not on any “commercial activity” exception, but
instead (like Kirkpatrick) on the ground that “the court is not asked to question the validity of a
sovereign action, ... but is merely asked to adjudicate a contract claim,” id. at 8—which (as
explained above) is not the case here.

In any event, even if a “commercial activity” exception existed, it would not apply here
for the same reason it did not apply in World Wide Minerals: Petrotimor is not challenging the
“commercial activity” of a foreign state, but rather the exercise of sovereign power over the
development of natural resources. See 296 F.3d at 1166 & n.20. Petrotimor tries to avoid this
point by characterizing this as a case about “[a] contract for the sale of minerals or the like
(including oil and gas),” Opp. to TSDA Mot. 32 (internal quotation omitted), and by
characterizing the Timor Sea Designated Authority (a “regulatory body” established by the
Timor Sea Treaty, see Timor Sea Treaty (Mem. in Support of First Mot. to Dismiss Tab 22) Art.
6) as a “purely commercial” entity, Opp. to TSDA Mot. 31. Those characterizations, however,
are manifestly inaccurate. At issue here is not the sale of oil or gas, but the allocation of by two
foreign sovereigns of the rights to develop oil and gas reserves within their jurisdiction.t As the
D.C. Circuit squarely held in World Wide Minerals, “licensing the exploitation of natural
resources is a sovereign activity,” as opposed to a commercial activity. 296 F.3d at 1165
(internal quotation omitted); see also 2/8/05 Tr. 27 (Court) (“The World Wide Minerals case
holds precisely that licensing rights to exploit natural resources is a sovereign action and not

commercial activity.”). Petrotimor’s suggestion of a dispositive distinction between a license

6 1t is telling that Petrotimor has abandoned the argument, advanced in its brief in opposition
to ConocoPhillips’ first motion to dismiss, that the act of state doctrine does not apply here
because the Timor Gap does not lie within the “exclusive jurisdiction” of either Australia or East
Timor. See Pls.” Mem. in Opp. to Mot. to Dismiss 9-11 (6/25/04).

13
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and a contract, see Opp. 18, makes no sense on its face. World Wide Minerals controls here, and
requires dismissal of the complaint on act of state grounds.

I11.  PETROTIMOR’S RICO CLAIMS FAIL AS A MATTER OF LAW.
A Petrotimor Lacks RICO Standing.

Petrotimor’s argument that it has RICO standing fails for the same reason as Petrotimor’s
argument that it has Article Il standing: Petrotimor has identified no underlying “business or
property” right, 18 U.S.C. § 1964(c), “to compete fairly for the right to recover and market oil
and gas in the Timor Sea” in 2002, Opp. 1 (emphasis added), and hence cannot have been injured
by the alleged deprivation of any such non-existent right. It is no answer to say that “the loss of
a chance to compete and win is an injury,” id. at 20, because there was no competition in the first
place in 2002. Petrotimor identifies nothing that would have given it the right to force East
Timor and Australia to disavow and reallocate the concessions awarded in 1991 and establish a
competition in 2002. In the cases cited by Petrotimor, there actually was a bidding process,
governed by substantive rules and regulations; here there was no such process in 2002—
precisely because such a process already took place in 1991, when Petrotimor chose not to
participate. Nor can Petrotimor dismiss the cases cited by ConocoPhillips as “factually
distinguishable,” Opp. 23, because those cases stand for the dispositive principle that dashed
hopes for a business opportunity are not a “business or property” interest protected by RICO.

B. RICO Does Not Apply Extraterritorially To The Acts At Issue Here.

Petrotimor asserts that RICO applies here on the ground that “much of [the] alleged
misconduct, including money laundering and transactions in the proceeds of specified unlawful
activity, took place in the United States.” Opp. 19. That assertion is simply not true: this is a
case about alleged bribery and corruption abroad, and at most Petrotimor alleges that such

wrongdoing had incidental and indirect effects in the United States. Even assuming arguendo
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that RICO applies extraterritorially in the first place, Petrotimor has not remotely alleged direct
“substantial effects” of extraterritorial RICO violations in the United States. Nor is it true, as
Petrotimor suggests, see id. at 19-20, that RICO necessarily applies here because plaintiff
Oceanic (although not plaintiff Petrotimor) is an American citizen, and some (although not all)
of the ConocoPhillips defendants are also American citizens. American law does not surround
American citizens like a bubble, following them wherever they go in the world. See, e.g., EEOC
v. Arabian Am. Oil Co., 499 U.S. 244, 246-47 (1991) (American law does not govern
employment relationship abroad, even where both the plaintiff and the defendant are American).

C. Petrotimor Has Not Satisfied The “Enterprise” Requirement.

Petrotimor argues that it is not even required to allege a RICO “enterprise” in order to
survive a motion to dismiss, see Opp. 24-25, but that argument is plainly incorrect. As the
Supreme Court has just reiterated, a plaintiff cannot survive a motion to dismiss without alleging
facts that, if proven at trial, would demonstrate an entitlement to legal relief. Dura Pharms., Inc.
v. Broudo, 125 S. Ct. 1627, 1634 (2005). That principle is as true with respect to RICO’s
“enterprise” requirement as with respect to any other legal requirement. See, e.g., Wright v.
Towns, No. 90-565, 1991 WL 100388, at *3-4 (D.D.C. May 30, 1991) (Joyce Hens Green, J.).
On the merits, Petrotimor cannot remotely satisfy that requirement, because the “enterprise”
pleaded here consists of nothing more than an alleged conspiracy between ConocoPhillips,
Pertamina, the Joint Authority, and the Designated Authority. See SAC { 152. It is axiomatic,
however, that a RICO enterprise must be more than the sum of its parts; it must “involve[] some
structure, to distinguish an enterprise from a mere conspiracy.” United States v. Richardson, 167
F.3d 621, 625 (D.C. Cir. 1999) (internal quotation omitted). Here, Petrotimor has not pleaded
facts that, if proved, would establish either the structure or continuity of any “enterprise,” and

hence has failed to distinguish its asserted RICO claim from a mere conspiracy.
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D. Petrotimor Has Not Satisfied The “Participation” Requirement.

Petrotimor next argues that it has made “specific allegations regarding ConocoPhillips’
participation in the enterprise,” Opp. 26, but again that argument is plainly incorrect. The
Second Amended Complaint alleges wrongdoing by ConocoPhillips, but alleged wrongdoing per
se is not the same thing as “participation” in a RICO “enterprise.” Because nothing in the
Second Amended Complaint shows how ConocoPhillips allegedly took part in directing the
“operation or management” of an enterprise’s affairs, Reves v. Ernst & Young, 507 U.S. 170, 179
(1993), the RICO claim must be dismissed, see, e.g., University of Md. v. Peat, Marwick, Main
& Co., 996 F.2d 1534, 1539 (3d Cir. 1993). Indeed, given Petrotimor’s failure to allege a legally
adequate “enterprise” in the first place, it necessarily cannot allege legally adequate
“participation” in any such non-existent “enterprise.”

E. Petrotimor Has Not Satisfied The “Pattern” Requirement.

Petrotimor argues that it has “allege[d] an open ended pattern of racketeering activity” by
alleging “a variety of different types of predicate acts” occurring “over the course of decades”
and “injur[ing] multiple victims.” Opp. 27-30. Again, that argument is plainly incorrect. An
“open ended” pattern involves “past conduct that by its nature projects into the future with a
threat of repetition.” H.J. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 241 (1989). Here,
the alleged purpose of the RICO “enterprise” alleged by Petrotimor was “to improperly prevent
Plaintiffs ... from obtaining rights to explore for and produce oil and natural gas in the Timor
Gap.” SAC { 153 (emphasis added). That purpose has been fulfilled; the disputed concessions
have been allocated, and Petrotimor has not alleged that it intends to compete for a concession in
the future. Thus, as in Edmondson & Gallagher v. Alban Towers Tenants Ass’n, 48 F.3d 1260,
1264 (D.C. Cir. 1995), “[t]he claim that defendants’ activity posed a future threat has no

apparent basis.” Petrotimor’s assertion that “ConocoPhillips continues to engage in illegal
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monetary transactions with the proceeds of oil imported to the United States from the Timor
Gap,” Opp. 27, obviously cannot establish “continuity” of the RICO “enterprise” because
sending oil proceeds into the United States is neither an “illegal monetary transaction,” nor in
any way injures Petrotimor or anyone else. See, e.g., Thai Airways Int’l Ltd. v. United Aviation
Leasing B.V., 842 F. Supp. 1567, 1572-73 (S.D.N.Y. 1994). In the final analysis, “[t]he only
possible rationale that could support such a prediction—once a RICO violator, always a RICO
violator—would deprive the pattern requirement of all meaning by establishing open-ended
continuity whenever two or more predicate acts were shown.” Edmondson, 48 F.3d at 1264.

Nor can Petrotimor establish a “close ended” pattern (which may explain why Petrotimor
disclaims reliance on such a “pattern” in the first place). Petrotimor does not even try to argue
that the alleged “predicate acts”—which consist of such disparate alleged wrongdoing as U.S.
tax fraud and bribery of a foreign leader—are “related.” And notwithstanding Petrotimor’s
efforts to inflate the duration and scope of the alleged wrongdoing, this case, just like
Edmondson and Western Assocs. Ltd. P’ship v. Market Square Assocs., 235 F.3d 629, 633-34
(D.C. Cir. 2001), involves “only a single scheme, a single injury, and a single victim (or single
set of victims).” Western Assocs., 235 F.3d at 634 (citing Edmondson, 48 F.3d at 1265); see also
id. at 635 (rejecting “a vain attempt to make a RICO claim seem more viable by parsing one
scheme into multiple schemes™). Indeed, presumably to avoid statute-of-limitations problems,
Petrotimor specifically limited the scope of the Second Amended Complaint, challenging only
alleged wrongdoing in connection with East Timor’s decision in 2002 not to disavow and
reallocate the concessions awarded in 1991. See SAC 1, 6, 89-111. The argument that the
conduct challenged here “also damaged the people of East Timor by depriving them of the right

to honest government,” and “victimized the citizens of the United States because it diminished
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the stature of the United States,” Opp. 30, only underscores Petrotimor’s inability to allege a
RICO “pattern” that passes the straight-face test.

F. Petrotimor Has Not Satisfied The Conspiracy Requirement.

Finally, Petrotimor cannot and does not dispute that dismissal of its substantive RICO
claim (Count I) requires dismissal of its RICO conspiracy claim (Count Il). Petrotimor does
argue, however, that it has properly alleged a RICO conspiracy, and that “cases holding that a
bare and conclusory allegation of conspiracy have no application here” because “[t]he Complaint
specifically alleges that all of the ConocoPhillips defendants actually engaged in predicate acts.”
Opp. 31. Again, that argument is plainly incorrect. The Second Amended Complaint fails to
allege facts showing that any (much less all) of the 24 ConocoPhillips defendants knowingly
“adopt[ed] the goal of furthering or facilitating [a] criminal endeavor ... by agreeing to facilitate
[at least] some of the acts leading to the substantive offense.” Salinas v. United States, 522 U.S.
52, 65 (1997). Accordingly, the RICO conspiracy claim must be dismissed. See, e.g., Goren v.
New Vision Int’l, Inc., 156 F.3d 721, 733 (7th Cir. 1998); In re Terrorist Attacks on Sept. 11,
2001, 349 F. Supp. 2d 765, 827 (S.D.N.Y. 2005).

IV.  PETROTIMOR’S ROBINSON-PATMAN ACT CLAIM FAILS AS A MATTER
OF LAW.

Petrotimor argues at the outset that the Robinson-Patman Act applies here because “a
domestic defendant violated the antitrust laws through domestic and foreign conduct damaging a
domestic plaintiff and its foreign subsidiary [and] the defendants’ benefit from their antitrust
violation is also domestic.” Opp. 33 (emphasis in original). Petrotimor’s italicization of the
word “domestic” cannot alter the fact that its Robinson-Patman claim is based on the allegation
that “the ConocoPhillips defendants provided items of value ... to East Timor, the Designated

Authority and/or Mari Alkatiri ... in connection with the sale or purchase of goods, wares or
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merchandise ... to gain a competitive advantage over Plaintiffs.” SAC {{ 173-74. This is
entirely extraterritorial conduct, with only indirect or incidental effects in the United States, and
thus beyond the scope of the Robinson-Patman Act notwithstanding the fact that one of the two
plaintiffs and several of the defendants are American companies. See, e.g., Rotec Indus., Inc. v.
Mitsubishi Corp., 348 F.3d 1116, 1120-22 (9th Cir. 2003).

Petrotimor further argues that it has stated a Robinson-Patman claim because it “has
alleged that the transaction at issue is a sale or purchase of goods, wares or merchandise.” Opp.
31 (emphasis added). But a plaintiff cannot avoid dismissal by alleging a legal conclusion. See,
e.g., Kowal v. MCI Communications Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994). The key point
here is that, as a matter of law, a concession allowing the exploitation of natural resources is not
a contract for the “sale or purchase of goods, wares or merchandise.” Rather, a concession
grants the intangible right to develop natural resources in a given area, which is beyond the
scope of the Robinson-Patman Act. See, e.g., Fiore v. Kelly Run Sanitation, Inc., 609 F. Supp.
909, 916 (W.D. Pa. 1985). Petrotimor thus misses the point by insisting that “oil and natural gas
are goods,” Opp. 32, because this is not a case about a contract for the purchase or sale of oil
and/or natural gas.

V. PETROTIMOR’S LANHAM ACT CLAIM FAILS AS A MATTER OF LAW.

Petrotimor argues that it has stated a claim under the Lanham Act even while conceding
that it has not stated a claim under any of the Lanham Act’s substantive provisions. See Opp. 34-
35. Rather, Petrotimor’s theory is that “[t]hrough section 44(b) of the Lanham Act, ... the Paris
Convention provides a broad federal unfair competition claim that is not bounded by ... the
Lanham Act.” 1d. at 34 (emphasis added). That convoluted theory has no merit.

Indeed, although Petrotimor fails to acknowledge the point, all five federal courts of

appeals to have considered the issue have squarely held that the Paris Convention, to the extent
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incorporated into United States law through the Lanham Act, does not create any substantive
rights beyond those otherwise provided in the Act. See CP Br. 31. Petrotimor does not even
address any of these cases, but instead relies on three district court decisions that are incorrectly
decided, and contrary to the solid wall of appellate authority noted above.

Moreover, plaintiff Oceanic, a U.S. citizen, cannot bring a claim under the Lanham Act
against any of the American defendants, including ConocoPhillips and ConocoPhillips
Company. See CP Br. 32 n.7. Petrotimor does not even attempt to respond to that argument,
other than to assert cryptically that the Lanham Act “afford[s] United States citizens the same
rights as foreign plaintiffs.” Opp. 35. That assertion misses the mark, however, because it is
well settled that the Lanham Act provides no cause of action in the first place for an American
plaintiff to sue an American defendant for an alleged violation of the Paris Convention. See CP
Br.32n.7.

VI. PETROTIMOR’S COMMON LAW CLAIMS FAIL AS A MATTER OF LAW.

Petrotimor assumes, as a threshold matter, that all of its common law claims are governed
by substantive D.C. law. See Opp. 35-38. That assumption is incorrect. These claims alleging
wrongdoing in East Timor are presumably governed by substantive East Timorese law, and
certainly are not governed by D.C. law. Even under D.C. law, however, the claims fail.

A. Petrotimor’s Intentional Interference Claim Fails As A Matter Of Law.

Petrotimor argues that it can bring an intentional interference claim because it “had a
valid business expectancy that it would be able to compete for production sharing contracts for
oil and gas rights in the Timor Gap,” and had “a reasonable likelihood that a contract would have
resulted” absent ConocoPhillips’ alleged interference. Opp. 35-36. That argument is wrong. As
noted above, Petrotimor had no legally cognizable “expectancy” that it would be able to compete

for a concession in 2002, given that East Timor and Australia made a sovereign decision to
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confirm, rather than disavow and reallocate, the concessions awarded in 1991. And because
there was no competition at all in 2002, Petrotimor’s allegation that it would have prevailed in
such a competition is necessarily speculative as a matter of law. Accordingly, this claim must be
dismissed. See, e.g., Carr v. Brown, 395 A.2d 79, 84 (D.C. 1978); see also Fredrick v. Simmons
Airlines, Inc., 144 F.3d 500, 503 (7th Cir. 1998).

B. Petrotimor’s Unjust Enrichment Claim Fails As A Matter Of Law.

Petrotimor argues that it can bring an unjust enrichment claim because ConocoPhillips
allegedly “prevented [Petrotimor] from obtaining the production sharing contracts awarded to
ConocoPhillips and depriving [Petrotimor] of billions of dollars, establishing ConocoPhillips’
receipt of benefit at [Petrotimor’s] expense.” Opp. 37. Again, that argument is wrong.
Petrotimor cannot establish that any alleged “enrichment” of ConocoPhillips was “unjust”
without establishing that ConocoPhillips received some benefit from Petrotimor for which
ConocoPhillips has not provided restitution. Because nothing of the sort is alleged here, this
claim too must be dismissed. See, e.g., Jordan Keys & Jessamy, LLP v. St. Paul Fire & Marine
Ins. Co., No. 03-CV-1380, _ A.2d __, 2005 WL 612877 (D.C. Mar. 3, 2005).

C. Petrotimor’s Unfair Competition Claim Fails As A Matter Of Law.

Petrotimor argues that it can bring an unfair competition claim because “Oceanic
possessed a legally cognizable opportunity to compete for production sharing contracts for oil
and natural gas rights in the Timor Sea,” and “ConocoPhillips deprived it of this opportunity.”
Opp. 36. Again, that argument is wrong for all the reasons set forth above. Because there was
no “competition” at all in 2002 (given that East Timor and Australia confirmed, rather than
disavowed and reallocated, the 1991 concessions), and Petrotimor had no right to any such
competition, there could have been no “unfair” competition as a matter of law. Accordingly, this

claim too must be dismissed. See, e.g., Iceland S.S. Co. v. United States Dep’t of Army, 201 F.3d
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451, 459 (D.C. Cir. 2000) (noting that the “term [unfair competition] admits that a ‘competition’
occurs™).

VIl. THIS COURT LACKS PERSONAL JURISDICTION OVER THE CURRENT
AND FORMER CONOCOPHILLIPS SUBSIDIARY DEFENDANTS.

A. “Nationwide Contacts™

Petrotimor asserts that RICO authorizes nationwide contacts to establish personal
jurisdiction over the domestic ConocoPhillips subsidiary defendants, and that Fed. R. Civ. P.
4(k)(2) authorizes nationwide contacts to establish personal jurisdiction over the foreign
ConocoPhillips subsidiary defendants. Opp. 39-40, 44-45. Petrotimor is wrong on both scores.

1. RICO

A civil RICO defendant is subject to nationwide personal jurisdiction only where (1) that
defendant or a co-defendant has minimum contacts with the forum, (2) that defendant is served
pursuant to RICO’s specific service provision, and (3) “the ends of justice” require it. 18 U.S.C.
§ 1965(b); see also PT United Can Co. v. Crown Cork & Seal Co., 138 F.3d 65, 70-71 (2d Cir.
1998); Jin v. Ministry of State Security, 335 F. Supp. 2d 72, 84 n.8 (D.D.C. 2004) (Urbina, J.);
Doe v. Unocal Corp., 27 F. Supp. 2d 1174, 1182-83 (C.D. Cal. 1998), aff’d, 248 F.3d 915 (9th
Cir. 2001) (per curiam). Here, neither of the latter two conditions is satisfied.

It is undisputed that Petrotimor did not serve the domestic subsidiaries under RICO’s
service provision. Petrotimor asserts that service pursuant to RICO’s specific provision is not
“require[d],” Opp. 39 n.14, but that assertion misses the point. A plaintiff is not required to
effect service pursuant to RICO in the first place, but failure to do so means that the plaintiff
cannot avail itself of the benefits of nationwide service. See, e.g., AGS Int’l Servs. S.A. v.
Newmont USA Ltd., 346 F. Supp. 2d 64, 86-88 (D.D.C. 2004) (Walton, J.); Doe, 27 F. Supp. 2d

at 1182-83; cf. GTE New Media Servs. Inc. v. BellSouth Corp., 199 F.3d 1343, 1351 (D.C. Cir.
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2000); Atlantigas Corp. v. Nisource, Inc., 290 F. Supp. 2d 34, 49 (D.D.C. 2003) (Friedman, J.),
appeal dismissed, No. 03-7166, 2003 WL 22971974 (D.C. Cir. Dec. 11, 2003). Petrotimor also
asserts that “ConocoPhillips cannot make this argument” because it “agreed to not challenge the
sufficiency of process or of service of process.” Opp. 39 n.14 (emphasis omitted).
ConocoPhillips is not, however, challenging “the sufficiency of process or service of process,”
but is challenging personal jurisdiction based on Petrotimor’s failure to comply with a
nationwide service provision. Indeed, the parties’ stipulation expressly preserved “any defenses
or objections regarding lack of personal jurisdiction or improper venue.” Stipulation (6/2/04)
(emphasis added); see also El-Hadad v. Embassy of the United Arab Emirates, 69 F. Supp. 2d
69, 77 (D.D.C. 1999) (Harris, J.) (stipulation to receive service does not waive jurisdictional
defense), rev’d in part on other grounds, 216 F.3d 29 (D.C. Cir. 2000).

Furthermore, the “ends of justice” do not require (and indeed do not permit) the domestic
subsidiary defendants to be haled into this forum. The term “ends of justice” refers to a case in
which there is no district with personal jurisdiction over all defendants. See Butcher’s Union
Local No. 498 v. SDC Inv., Inc., 788 F.2d 535, 539 (9th Cir. 1986); Gutierrez v. Givens, 989
F. Supp. 1033, 1038 (S.D. Cal. 1997). Petrotimor has never alleged, much less shown, that there
is no other district with personal jurisdiction over the domestic subsidiary defendants. To the
contrary, Petrotimor’s counsel acknowledged at oral argument on the first motion to dismiss that
“there are at least two other forums where these claims could be litigated, ... Houston and New
York.” 2/8/05 Tr. 8 Moreover, Petrotimor cannot possibly show that the “ends of justice”
require this suit to be brought in the District of Columbia, given that “the location of the parties,
witnesses, records, and acts or omissions giving rise to the claims” have no relation whatsoever

to this forum. Crenshaw v. Antokol, 287 F. Supp. 2d 37, 42 (D.D.C. 2003); see also 2/8/05 Tr. 5
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(Court) (noting that this lawsuit involves “absolutely no conduct whatsoever in this
jurisdiction”).
2. Rule 4(k)(2)

Rule 4(k)(2) authorizes nationwide jurisdiction only where a plaintiff (1) makes a prima
facie showing that the defendant’s contacts with the Nation as a whole satisfy the applicable
constitutional requirements, and (2) certifies that the defendant is not otherwise subject to
personal jurisdiction in any particular State. See, e.g., United States v. Swiss Am. Bank, Ltd.,
191 F.3d 30, 41 (1st Cir. 1999); In re Vitamins Antitrust Litig., 94 F. Supp. 2d 26, 34-35 (D.D.C.
2000). Although Petrotimor did not even mention this Rule in its Second Amended Complaint,
it now asks this Court to assert personal jurisdiction over all of the foreign ConocoPhillips
subsidiary defendants under this provision. In particular, Petrotimor alleges “nationwide”
contacts for all of the foreign ConocoPhillips subsidiary defendants in a general and conclusory
manner, see Opp. 44-45, and alleges that “based upon information currently known to Oceanic,
the ConocoPhillips Australian defendants are not subject to suit in any state domestic court of
general jurisdiction,” id. at 44. Such vague allegations, however, are not remotely sufficient to
establish “nationwide” personal jurisdiction under Rule 4(k)(2). See, e.g., Glencore Grain
Rotterdam B.V. v. Shivnath Rai Harnarain Co., 284 F.3d 1114, 1126-27 (9th Cir. 2002); Base
Metal Trading, Ltd. v. OJSC “Novokuznetsky Aluminum Factory,” 283 F.3d 208, 215-16 (4th
Cir. 2002); BP Chems. Ltd. v. Formosa Chem. & Fibre Corp., 229 F.3d 254, 258-59 (3rd Cir.
2000).

B. Piercing The Corporate Veil

Because corporations are deemed to be separate from their subsidiaries, piercing the
corporate veil on either agency or alter ego grounds is an “extraordinary procedure” done only in

“extreme circumstances.” Schattner v. Girard, Inc., 668 F.2d 1366, 1370 (D.C. Cir. 1981).
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Petrotimor has not remotely satisfied its prima facie burden of showing that the corporate form
of ConocoPhillips or any of its current or former foreign subsidiaries should be disregarded. See,
e.g., Shapiro, Lifschitz & Schram, P.C. v. Hazard, 90 F. Supp. 2d 15, 23 & n.6 (D.D.C. 2000)
(Harris, J.) (elements to show alter ego); Material Supply Int’l, Inc. v. Sunmatch Indus. Co., 62
F. Supp. 2d 13, 20 (D.D.C. 1999) (Urbina, J.) (elements to show alter ego and agency). Indeed,
Petrotimor does not even make allegations as to each of the individual ConocoPhillips
defendants. Instead, Petrotimor merely asserts that all 24 ConocoPhillips defendants (some of
which no longer even belong to ConocoPhillips or do not even exist) are alter egos of one
another without specifying for each defendant any facts that would support such a blanket legal
conclusion. Such a grossly generalized pleading cannot support personal jurisdiction over any
(much less all) of the ConocoPhillips subsidiary defendants. See, e.g., Atlantigas, 290
F. Supp. 2d at 42; Material Supply, 62 F. Supp.2d at 19; GTE New Media Servs., Inc. v.
Ameritech Corp., 21 F. Supp. 2d 27, 36 (D.D.C. 1998) (Urbina, J.) (“[P]laintiff ... must allege
specific facts connecting each defendant with the forum.”), remanded on other grounds, 199 F.3d
1343 (D.C. Cir. 2000).

Indeed, Petrotimor simply alleges in a conclusory and cursory fashion some generic
contacts typical of any parent-subsidiary relationship. See Opp. 41-44. These broad-brush
allegations are insufficient to allow this Court to treat all of the ConocoPhillips subsidiary
defendants as a single entity as a matter of law. Unsubstantiated, conclusory, and speculative
assertions regarding the relationship between entities provides no basis for veil-piercing. See,
e.g., Material Supply, 62 F. Supp. 2d at 19; AGS, 346 F. Supp. 2d at 91; Diamond Chem. Co. v.
Atofina Chem., Inc., 268 F. Supp. 2d 1, 18 n.15 (D.D.C. 2003) (Kollar-Kotelly, J.).

CONCLUSION

For the foregoing reasons, the second amended complaint should be dismissed.
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