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Preliminary Statement

The Second Amended Complaint alleges that ConocoPhillips and its host of confederates,
inviolation of anumber of U.S. lawsagainst corruption, haveinjured plaintiffs Oceanic Exploration
Company and Petrotimor Companhia de Petroleos, SA.R.L. ("Oceanic") by denying them an
opportunity to compete fairly for the right to recover and market oil and gas in the Timor Sea.
Through a consistent and long-enduring pattern of bribery, ConocoPhillips has eviscerated fair
competition for this $50 billion opportunity. Now ConocoPhillips seeksinits motion to dismissto
cut off review of itswrongful activity, even emptily decrying at one point that "enough is enough.”
Toavoid scrutiny of itsnefarious corporate behavior, ConocoPhillipswendsaconvoluted andlegally
imperfect path of misdirection, characterizing thelaw, thefacts, and even plaintiffs legal arguments
at odds with the propositions established by all three. The overstatement and mischaracterization,
however, must be seen for what they are: acontinuing effort to avoid review of scurrilous corporate
behavior that harmed Oceanic.

The Court correctly summarized Oceanic'stheory at oral argument on thedefendants’ earlier
motions to dismiss. Oceanic aleges injury from “the corruption slash bribery that damaged
plaintiff'sopportunity to competefor concessionsinthe Timor Sea.” (2/8/05Tr. 17:1-3). ThisCourt
further correctly stated that this theory does not "rely[] upon whatever rights were conveyed [by]
Portugal yearsago" but rather upon plaintiffs "allegations of being kept out of acompetitive process
by virtue of the illegal conduct of defendants.” (2/8/05 Tr. 39:17-20). Oceanic contends that
ConocoPhillips, by bribing its way into afavored position with the Indonesian and East Timorese
governments, created asituation in which plaintiffs were "kept out of the process,” and "kept out of
the business of competing.” (2/8/05 Tr. 40:5-10). Asaresult of thisillegal activity, inthisCourt’s

accurate description of the claim, "There's not a level playing field here” Contrary to

04163/649423.3 -1-
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ConocoPhillips' assertion, this theory is not new to the Second Amended Complaint. The First
Amended Complaint alleged that Oceanic had suffered from a lost opportunity to compete for
production sharing contractsin the Timor Sea, asset forthin at least 15 paragraphs. See FAC ([ 77-
82, 121, 176, 179, 188, 193, 199-200, 249, 288.

ConocoPhillips' spurious arguments in miscasting this case to cut off judicial inquiry must
be rgected. Judicial review is the ultimate safe harbor for the proper workings of a competitive
marketplace. Passage should not be denied at thisearly stage on the basis of ConocoPhillips efforts
to mislead. Oceanic has correctly pled its RICO and anti-competitive behavior case. No
jurisprudential concerns foreclose review.

Recent Supreme Court guidance makes clear that corruption and bribery should not be
shielded from scrutiny just because the bribery was successful in suborning foreign officials. To
accept ConocoPhillips extreme arguments would gut the Congress expressions of the proper role
of the courtsin considering actionable conduct in the world marketplace. ConocoPhillips seeksto
deny theforce of, among other things, the Foreign Corrupt Practices Act, the commercial activities
exception to the Foreign Sovereign Immunities Act and seeksto avoid aclear case and controversy
under Article 11 of the U.S. Constitution.

First, Oceanic, asserting a recognized legal injury of lost opportunity, has standing. The
appropriate inquiry is no different than that of any competitor challenging conduct proscribed by
legislation as impermissible in the marketplace. Civil RICO and the antitrust laws here create an
embracing "zone of interests.” No question existsasto "requisite adverseness' and the existence of
avalid "case or controversy." Reliance by ConocoPhillips on the Scanwell progeny isinapt since
they parse a very particularized jurisdiction pertaining only to U.S. Government contracting.

Moreover, the cases it cites do not involve the taint of corruption.

04163/649423.3 -2-
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Second, thedoctrineof act of state deference doesnot apply here. Thegravamen of plaintiffs
case rests in the continuous acts of corruption and bribery visited by ConocoPhillips--spanning
several decades and several countries' political leaders. That corruption and the resulting lost
businessopportunity violatesahost of U.S. statutes, including civil RICO and the Robinson-Patman
Act. TheU.S. Supreme Court'slatest guidance on applying the act of state doctrinegovernsthiscase
and requires rejection of ConocoPhillips entreaties to the contrary. Moreover, the appropriate
finding that the third exception to the Foreign Sovereign Immunities Act applies precludesreference
further to notions of act of state. This case, in no event, seeks to supplement governmental
determinations or decisions; rather, like W.S. Kirkpatrick, only damages for the corruptive effects
of ConocoPhillips actions are being pursued.

Third, Oceanic's civil RICO caseiswell pled. Civil RICO applies to conduct that reaches
beyond U.S. boundaries. The U.S. Supreme Court considered one such case in W.S. Kirkpatrick.
Coverageisparticularly appropriate, when, as here, the actsof corruption emanated from the United
States and directly effected commerce in the United States. The association-in-fact--in which
ConocoPhillipsparticipatesasacentral entity--hasengagedinan open-ended pattern of racketeering
activity, asdefined by RICO. The numerous predicate act, spanning decades, are fully listed in the
Second Amended Complaint, and ConocoPhillips does not challenge that the acts enumerated, if
proved at trial, are appropriate predicates. Further, Oceanic's lost business opportunity--the value
of its chance--has uniformly been recognized by the courts as being entitled to redress under civil
RICO. Oceanic has suitably pled the "enterprise” requirement: (1) common purpose; (2) associates
bound together to perform predicate acts; and (3) an enterprise that continues its wrongful conduct
presently unabated from itsgenesisat least asearly asthe 1970's. Thedetail in the Second Amended

Complaint negates ConocoPhillips casual assertion that Oceanic failed to plead a conspiracy.
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Fourth, Oceanic's Robinson-Patman claim, based on contracts passing title to oil and gas,
involves the sale or purchase of goods, wares or merchandise and reaches the conduct challenged
here and, according to the Supreme Court, also reaches the alleged foreign conduct.

Fifth, the Lanham Act reaches the trade bribery and unfair competitive practices of
ConocoPhillips.

Sixth, Oceanic'sstatelaw claimssatisfy all elementsrequired by D.C. law. Movants reliance
onlaw of other jurisdictions does not displace Oceanic's sati sfaction of these pleading requirements.

Seventh, ConocoPhillips does not challenge that its two parent companies can bereachedin
the District of Columbia, conceding the nationwide examination of contactsrequired by civil RICO
and the Robinson-Patman Act. The nationwide analysis sweepsin all of ConocoPhillips domestic
subsidiaries, aswell. The foreign subsidiaries, as agents and the alter egos of ConocoPhillips, are
also properly before the court.

Argument

ConocoPhillipsmovesto dismissfor lack of subject matter jurisdiction under Rule 12(b)(1),
for failure to state a claim on which relief may be granted under Rule 12(b)(6), and for lack of
personal jurisdiction over some defendants under Rule 12(b)2). Its motion on all three grounds
should be denied.

ConocoPhillips moves first to dismiss for lack of subject matter jurisdiction under Rule
12(b)(1) to the extent it asserts (for thefirst time) that Oceanic lacks standing to seek damages from
the pattern of bribery and related conduct that deprived Oceanic of an opportunity to competein an
unrigged market to develop oil and gas under the Timor Sea. When "ruling on amotion to dismiss
for want of standing, both the trial and reviewing courts must accept astrue all materia alegations

of the complaint and must construe the complaint in favor of the complaining party.” Warth v.
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Sdin, 422 U.S. 490, 501 (1975). Asageneral rule, "[a] complaint should be dismissed only if . .
. no relief should be granted under any set of facts consistent with the all egations of the complaint.”
Trump Hotels& Casino Resortsv. Mirage Reports, 140 F.3d 478, 483 (3rd Cir. 1998) (citing Warth,
422 U.S. at 501). Standing should not be confused with the merits of a case; to show standing, all
that "alitigant must . . . demonstrate, regardless of the actual existence of a claimed injury or its
subjective importance, [is] an individuated harm impacting specifically upon him in a concrete
manner." LaurenceH. Tribe, American Constitutional Law 400 (3rd ed. 2000). ConocoPhillipsalso
persists incorrectly in asserting that the Second Amended Complaint presents a nonjusticiable
political question even though the Second Amended Complaint asserts no clam that would
invalidate any governmental action and the government is wholly absent from this case.

ConocoPhillips moves, second, to dismissfor failureto state aclaim on which relief may be
granted under either the civil provisions of RICO, the Robinson-Patman Act, the Lanham Act, or
common law theories of intentional interference, unjust enrichment, or unfair competition. On a
Rule 12(b)(6) motion to dismiss, the Court must accept the allegations of the complaint as true and
construe al inferences in plaintiff’sfavor. Artisv. Greenspan, 223 F. Supp. 2d 149, 152 (D.D.C.
2002). A complaint “should not be dismissed for failure to state a claim unless it appears beyond
doubt that the plaintiff[s] can prove no set of factsin support of [their] claim which would entitle
[them] to relief.” Conley v. Gibson, 355 U.S. 41, 45-46, 78 S. Ct. 99, 102, 2 L. Ed. 2d 80, 84
(2957). In other words, if Oceanic has pled a single set of facts that would entitle it to relief, the
motion must be denied.

ConocoPhillipsmoves, third, to dismisssome of itsdefendantsfor lack of sufficient contacts
with thisforum. Although Oceanic bears the burden of establishing a primafacie case of persona

jurisdiction under Rule 12(b)(2), the "burden is only aminimal one." Burnett v. Al Baraka Invest.
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and Dev. Corp., 274 F. Supp. 2d 86, 96 (D.D.C. 2003) (citation omitted); cf. Republic of Panama

v. BCCI Holdings (Luxembourg) SA., 119 F.3d 935, 941 (11th Cir. 1997) (limiting granting of

motions to dismiss when jurisdictional right is created by federal statute). On amotion to dismiss,

the court should "construe all reasonable inferencesin favor of [plaintiffs].” Delong Equip. Co. v.

Washington Mills Abrasive Co., 840 F.2d 843, 845 (11th Cir. 1988).

While ConocoPhillips might wish to enter prematurely into the merits of this case before
there has even been an opportunity for discovery, these well-established principles governing
sufficiency of pleadingsclearly establishthat Oceanic’ sallegationsinthe SAC aresufficienttoallow
this case to go forward.

. OCEANIC HASSTANDING TO CLAIM THAT CONOCOPHILLIPSDEPRIVED
IT OF AVALUABLE BUSINESSOPPORTUNITY AND FAIR OPPORTUNITY TO
COMPETE
There should be no dispute that, to show standing, a plaintiff must have suffered an injury

in fact that isfairly traceable to the defendant’ s challenged conduct and likely to be redressed by a
favorable decision on the merits. Lujan v. Defenders of Wildlife, 504 U.S. 555, 559-61 (1992).
Contrary to ConocoPhillips' contentions, however, Oceanic has amply satisfied that standard here.
Oceanic alleges economic injury to its business that was caused by ConocoPhillips' acts of bribery
and corruption of Indonesian and East Timorese officials. Thisillegal conduct injured Oceanic by
deprivingit of the opportunity to compete for and obtain production sharing contractsfor the oil and
natural gasin the seabed between East Timor and Australia. Oceanic seeks redress for itsinjuries
in the form of damages. These allegations make out an injury sufficient to allow this case to
proceed.

ConocoPhillips argues at length that Oceanic supposedly had no right to bid to discover and

develop the Timor Seahydrocarbonsand no substantial chance of being chosenfor that purposeeven
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if it had been given afair chancein amarket untainted by ConocoPhillips' and government officials
corruption. But standing does not turn upon proving that aright has actually been violated; that is
ameritsquestion. Standing requiresonly an allegation of injury to alegally cognizableinterest, and
the conduct of one's business and freedom to compete in a fair market clearly constitute such an
interest. Thereislikewiseno question that the SA C adequately all eges causation by ConocoPhillips
and redressability by this Court.

A. Oceanic Has Properly Alleged Injury In Fact

Oceanic alleges that it was harmed by deprivation of a valuable business opportunity to
develop oil and gasunder the Timor Seaand of afair opportunity to competeto secure that business
opportunity. Oceanic has aleged that, unlike other would-be competitors with ConocoPhillips for
this opportunity, it explored, mapped, and invested considerable resources in preparing to develop
thevery oil and gas reserves at issue, so itsinjury wasrea and hardly speculative. See SAC 11 52-
56. There can thus be no serious question that the SAC makes out aninjury in fact—that is, aninjury
toalegally protected interest that is concrete and particularized, and not conjectural or hypothetical.
Lujan, 504 U.S. at 560.

Standing requiresonly an allegation of injury to alegally cognizableinterest, and the conduct
of one'sbusinessclearly constitutes such aninterest. Indeed, economicinjury isthe classic basisfor
standing, for it plainly gives a plaintiff asufficient persona stake in the outcome to satisfy the case
or controversy requirementsof Articlelll.! Nor can there beany doubt that thelawswhoseviolation
isclaimed here, including RICO, the antitrust laws and unfair competition statutes, confer a cause

of action upon business competitors seeking redress for their business competition injuries.

1 RICO clearly confers standing to complain of “an injury to [a plaintiff’s] business or property.”
Astech-Marmon v. Lenochi, 349 F. Supp. 265, 269 (D. Conn. 2004). The antitrust laws likewise plainly
confer standing to complain of economicinjury. See, e.g., Serv. Employees Intern. Union Health and
Welfare Fund v. Philip MorrisInc., 249 F.3d 1068, 1074 (D.C. Cir. 2001). The gravamen of all the
unfair competition and common law claims here is economic injury.
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ConocoPhillips disputes this obvious basis for injury in fact here, asserting that Oceanic
enjoyed no legally protected right to bid to develop Timor Sea oil and gas; that even if it did, its
choicenot to bid in 1991 is somehow disqualifying; and that evenif it retained such aright in 2002,
there is no certainty that its efforts to compete in afair market would have succeeded. CP Motion
at 9-16. All three arguments are mistaken.

First, ConocoPhillipsattemptsto mischaracterizethiscaseasthat of a"disappointed bidder,"
asif thisaction concerned aUnited Statesfederal government procurement contract. Butitisabsurd
to argue that Oceanic must prove that East Timor was obligated to engage in competitive bidding
analogous to that required by our own federal contracting laws in order to give rise to OceaniC’s
complaint. Whether or not any particular bidding process was required, bribery to obtain acontract
isplainly forbidden. Nothing in RICO or the federal and state antitrust and fair competition laws
invoked in the complaint turns on the use of any particular bidding process or any particular
formalities of economic competition. East Timor was free to entertain competitive bids or not, and
to choose contracting partnersfor any legitimate reason it wished, but it was not free to be suborned
by bribery and corruption of a United States company into choosing that company over all other
competitors.

For this reason, ConocoPhillips reliance on cases arising from procedural claims under
certainfederal procurement statutesismisplaced. Federal procurement casessuch asNat'l Maritime
Union of Am. v. AFL-CIOv. Commander, Military Sealift Command, 824 F.2d 1228, 1236-37 (D.C.
Cir. 1987), have no application here because Oceanic's "right” is not bestowed by the mandatory
language of the federal procurement statutes nor by any contractual solicitation to participate in
government procurement. To the contrary, this case concerns a right to be free from unfair

competition under RICO, antitrust laws and related statutes and common law claims, not aright to
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pursue United States governmental contracts subject to the procedural protections of the
Administrative Procedure Act. Accordingly, decisions such as Scanwell Labs, Inc. v. Shaffer, 424
F.2d 859 (D.C. Cir. 1970), and its progeny are wholly inapposite. 2

Indeed, the implications of ConocoPhillips' erroneous theory are breathtaking. According
to ConocoPhillips, no economic injury from a tainted competitive process gives rise to standing
unless the “disappointed bidder” can invoke a “legally cognizable interests created by domestic
United States procurement statutes and/or regulations.” CPMotion at 13. If Oceanic lacks standing
because it had no right to bid, much less bid successfully, on the East Timor oil reserves under a
procurement law, the same can be said with respect to any bid for adomestic contract with aprivate
party. On ConocoPhillips’ theory, aparty cheated out of acontract to supply parts because of bribery
would likewise have no standing to sue the party that obtained the contract through bribery. This
cannot be and is not the law.

Nor is ConocoPhillips correct, second, that injury in fact is defeated by Oceanic’ sfailureto
bid for oil and gasproduction contractsin 1991. Biddingisnot aprerequisitetoinjury when bidding
was impossible or futile. For example, in Astech-Marmon, Inc. v. Lenoci, 349 F. Supp. 2d 265 (D.
Conn. 2004), afactually similar case, the court found that the plaintiff, who sued under RICO and
state unfair competition law regarding an allegedly corrupt bidding process for asbestos abatement
contracts, had alegally cognizableinterest sufficient to withstand a standing challenge even though

plaintiff did not submit a bid for the contracts because it was told that the contracts would not be

2 Even if they were legally relevant, the procurement cases are plainly distinguishable, as none
involves afailure to bid in a corrupt process; they involved alawful and highly stylized bidding process
where the plaintiff either chose not to participate in or was simply unhappy with the government's
rejection of itsbid. Free Air Corp. v. Fed. Commun. Comm., 130 F.3d 447 (D.C. Cir. 1997) (fair bidding
process that eliminated plaintiff through reasonable and justifiable grounds); Look v. U.S,, 113 F.3d
1129, 1130 (9th Cir. 1997) (plaintiff appealed denial of bid to U.S. Army); Wilcox Elec., Inc. v. FAA, 119
F.3d 724 (8th Cir. 1997) (plaintiff who was fairly denied contract appealed Federal Aviation
Administration decision); Nat'l Maritime Union, 824 F.2d at 1237 (challenge to Naval department's
proper denia of bid under the Service Contract Act).
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subject to standard bidding procedures. 1d. at 267-68.2 The court denied the motion to dismisseven
though "Astech-Marmon never submitted an actual bid, produced work plans, or took any threshold
step to secure the City work at issue." 349 F. Supp. at 270; seeid. a 271 (“Such a formalistic
reading...wouldignore... how Defendants corrupted the City bidding process....” ). ConocoPhillips
cites no case holding that a plaintiff lacks standing to assert unfair competition claims because it
decided not to further compete—in this case, not to file aformal bid—in a corrupt competition.
Oceanic has pled the futility of any attempt to bid in 1991, by which point ConocoPhillips
is alleged to have aready obtained favorable treatment by having bribed Indonesian authorities.
SAC 11 77-82. Oceanic repeatedly tried to negotiate with officials from Indonesia and the Joint
Authority prior to 1991, each time to no avail. SAC 11 112, 113. Oceanic was also actively
pursuing legal remedies elsewhere by 1991 for its businessinjury. SAC 1 80. Neither RICO nor
the antitrust and unfair competition laws contain any requirement of administrative exhaustion of
remedies before a claim of business injury may be made out. Nor should ConocoPhillips be
permitted to use a 1991 bidding processthat was already tainted by its own corrupt actsto shield the
new acts of corruption the SAC allegestook place in 2002-03. See CP Motion at 10-12. It would
be illogical if ConocoPhillips--having ensured the defeat of its competitors through earlier
corruption--could usethefact of that defeat to prevent claims against that anti-competitive conduct.
Third, contrary to ConocoPhillips suggestion, CPMotion at 15, Oceanicisentitledto allege

injury in fact from being denied a fair chance to compete to develop the Timor Sea oil and gas it

3 SeeBieter Co. v. Blomquist, 987 F.2d 1319 (8th Cir. 1993), cert. denied, 510 U.S. 823 (1993)
(plaintiff permitted to sue under RICO for lost opportunity where defendants bribed city officialsto
obtain development approval); Del.ong Equip. Co. v. Washington Mills Electro Minerals Corp., 990 F.2d
1186, 1198 (11th Cir. 1993) (finding standing for Robinson-Patman claim because plaintiff's "injury was
aloss of opportunity to compete"); Commercial Cleaning Serv. LLC, v. Colin Serv. Sys,, Inc., 271 F.3d
374, 380 (2d Cir. 2001) (RICO case where defendant'sillegal activities allowed it to underbid plaintiff);
Terminate Control Corp. v. Horowitz, 28 F.3d 1335 (2d Cir. 1994) (RICO action permitted where
plaintiff was effectively denied opportunity to compete because it refused to pay kickbacks).
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allegesit had discovered, whether or not it would have been certain to succeed. Deprivation of an
opportunity to compete in amarket untainted by bribery, conspiracy, and anticompetitive practices
isindependently sufficient to make out aclaim of injury in fact, no matter how the chipswould have
fallen had the competition beenfair. RICO actionsdo not requireaplaintiff to provethat they would
have prevailed in competition to prove standing. See Astech-Marmon, 349 F. Supp. 2d at 269-
70(decliningtorequiretheplaintiff in acorruption caseto plead for standing purposesthat had it bid,
it would have won); Flood v. Waste Management, Inc., 1988 WL 87504 (N.D. Ill. 1988). See, e.q.,
Environ. Tectonics v. W.S. Kirkpatrick, Inc., 847 F.2d 1052, 1067 (3d Cir. 1988), aff'd on other
grounds, 493 U.S. 400 (1990) (imposing no requirement of that plaintiff plead"substantial chance"
of winning a bid for purposes of RICO standing). The issue of likelihood of success in the
competition might pertain to the value of the chance, and thus to the amount of damages to be
awarded, but not to the entitlement to claim injury from unfair denia of the chance to begin with.
The sufficiency of aclaim to aright of fair competition to make out an injury in fact, even
absent aguarantee of success, isfamiliar from other contexts. For example, equal protection entitles
a plaintiff to complain that he has had to compete in a process tainted by unjustified race
discrimination, regardless of whether that plaintiff would certainly have gained the government
benefit in question had a nondiscriminatory process been employed. See Regents of the Univ. of
Californiav. Bakke, 438 U.S. 265, 280 n.14 (1978)(public university admission); Adarand Constr .,
Inc. v. Pena, 515 U.S. 200, 211-12 (1995) (procurement contract); Northeastern Florida Chapter
of the Assoc. General Contractors of Amyv. City of Jacksonville, 508 U.S. 656, 666
(2993) (finding injury in fact in an equal protection challenge to a set-aside program based on the

“theinability to compete on an equal footingin the bidding process, not theloss of acontract™") (cited
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by defendant, CP Motion at 13). "Theinability to compete on equal footing" isno lessparticul arized
aninjury under RICO and the antitrust and unfair competition lawsthanitisunder equal protection.

Nor is there anything hypothetical, conjectural or speculative about Oceanic’s claims so as
to defeat its alegation of particularized injury. ConocoPhillips mocks Oceanic as relying upon a
mere hope or “ disappointed wish” to exploit a $50 billion oil and gas reserve under the Timor Sea,
asif it had smply arrived opportunistically in thislawsuit out of theblue. CPMotionat 11. Tothe
contrary, however, Oceanic haspled specific factsthat clearly distinguishit from any other woul d-be
developer of these resources—namely, its investment of considerable time and resources in
discovering, mapping, and proposing to devel op the very same reserves asto which ConocoPhillips
was later awarded production contracts as a result of bribery, SAC | 77-82; and later in its
investment of considerable time and resources in seeking to persuade the new East Timorese
government to allow it to develop new areas of natural resources and to transport natural gas by
pipeline to East Timor rather than to Australia, SAC 1 112-127.* Indeed these allegations make
clear even if Oceanic were required to plead, asif this were a procurement case, that it would have
had a “substantial chance” of succeeding in a fair competition, see CP Motion at 15, the Second
Amended Complaint satisfies any such requirement.

B. Oceanic Has Properly Alleged Causation

The SAC exhaustively allegesthat ConocoPhillips actsof bribery and corruptionin 2002-03
directly caused Oceanic to be deprived of the opportunity to competefairly for oil exploration rights
in the Timor Sea. ConocoPhillips has no response other than to imply that any such causal chain

between its corruption and Oceanic's unfair exclusion from competition was broken because of

4 ConocoPhillips insinuates, based on arecent 10K report, that Oceanic, a company with a
longstanding record of successful oil and gas exploration, see SAC 151, isincompetent to develop oil and
gas because in recent years, it was unable to overcome the barriers the defendants have unfairly imposed
upon it inthe Timor Sea. CP Motion at 15-16 n.4. No legal principle alows a defendant to avoid
liability for an injury because of the very injury it inflicted upon a plaintiff.
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intervening actions of the East Timorese government and TSDA acting on its behalf. CP Motion
at 12-14. Such an attempted defense is unavailing, for far from being independent intervening
causes sufficient to break the causal chain, these government actions are alleged to be the result of
ConocoPhillips own actions, procured by ConocoPhillips own bribery.

Totakebut afew examples, Oceanic wasinstructed in 2002 by Jose Teixeria, one of the East
Timoresejoint commissionersresponsiblefor the TSDA, not to submit abid for production sharing
contractsin an areawhere ConocoPhillipsownsasignificant portion. SAC §124. Teixeralikewise
is alleged to have told an Oceanic representative that Oceanic would not win its renewed effortsto
help develop and transport oil and gas to East Timor "because doing so would be an 'action that
might annoy the Sunrise Field Group,™ a ConocoPhillips operation. SAC 11125, 127. Far from
being independent government actions breaking the causal chain, such government actions are
alleged to be the direct causal result of ConocoPhillips' acts of bribery. SAC |1 89-111.

ConocoPhillips likewise cannot divorce itself from the April 2, 2003 action of the TSDA
recognizing six of ConocoPhillips' contracts previously granted by the Joint Authority. SAC 125-
26. ConocoPhillips might wish to treat TSDA’s dramatic reversal of course from treating
ConocoPhillipsasathief to treating it asa partner asif it was arandom event, like"flipping acoin”
or “consulting alocal shaman.” CP Motion at 12. The analogy would be apt only if the coin flip
wererigged or the shaman's pocketswere lined with money. Further, the complaint allegesthat this
grandfathering of the fruits of ConocoPhillips bribery was not innocent or random, but procured
directly by thelatest actsin ConocoPhillips continuous pattern of bribery of government officials.

C. Damages Will Redress Oceanic'sInjury

Oceanic aso satisfies the third, redressability element of standing, because Oceanic's

injuries-namely, the deprivation of a valuable business opportunity to compete fairly for oil
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exploration rightsinthe Timor Seathrough illegal acts of bribery and coercion—can be redressed by
damages awarded by this Court. Oceanic only seeks redress in the form of damages -- it does not
seek injunctive relief or any other relief that might disrupt the current operations of the Timor Sea
production sharing contracts. Thus there is no uncertainty as to whether there might be areverse
series of intervening independent actors standing between ConocoPhillips and a remedy for
plaintiffs injuries. Insum, Oceanic has met the requirements of standing. Oceanic (1) hasalegally
cognizable interest in the conduct of its business, (2) that was injured by ConocoPhillips' illegal
bribery and related wrongful acts, and (3) can be redressed by a favorable decision of this Court.

D. Oceanic's Second Amended Complaint Presents No Political Question

The Second Amended Complaint raises no political question delegated unreviewably to the
discretion of another branch of government. The operation of thisdoctrineis"exceedingly narrow."
Stillman v. Department of Defense., 209 F. Supp. 2d 185, 201 (D.D.C. 2002), overruled on other
grounds, 319 F.3d 546 (D.C. Cir. 2003). The RICO, antitrust and other unfair competition claims
areall claimsof economicinjury classically capableof judicial resolution. ConocoPhillips assertion
that the political question doctrine may still be applicabl e because Oceanic "does not appear to have
disavowed its reliance on the Portuguese colonial concession,” CP Motion at 7, is meritless.
Oceanic's clams set forth in the SAC no longer involve, even tangentially, the validity of the
concession from Portugal or the resolution of disputed seabed boundaries. ConocoPhillips cites a
handful of allegationsin the Second Amended Complaint that referencethe concession. CPMotion
at 7-8 (citing SAC page 34 and 1114). Theseallegationsare not the basisfor Oceanic'sclam. They
are, however, accurate background information regarding efforts undertaken by Oceanic to pursue
rightsin the Timor Sea, and to show that Oceanic was acompetitor. Asrecognized by the TSDA,

which doesnot raisetheissueinitsmotion, the political question doctrine hasno placeinthisaction.
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. PLAINTIFFSHAVE STATEDVIABLE CLAIMSFORRELIEFINTHEIR SECOND
AMENDED COMPLAINT

A. ConocoPhillips Cannot Invoke the Act of State Defense as a Bar to Oceanic's
Claims
1 W.S. Kirkpatrick Controls.

W.S Kirkpatrick & Co. v. Envtl. Tectonics Corp., 493 U.S. 400, 110 S. Ct. 701, 107 L. Ed.
2d 816 (1990), controlsthiscase. InW.S. Kirkpatrick, plaintiff alleged that W.S. Kirkpatrick bribed
Nigerian officials so that it could obtain contracts from the Nigerian government and so that the
Nigerian officials would not award contracts to the plaintiff. Id. The plaintiff asserted RICO,
Robinson-Patman and state anti-racketeering claims against defendant W.S. Kirkpatrick & Co. 1d.
at 402. Plaintiff sought only damages, not declaratory or other coerciverelief. Id. at 407. InW.S
Kirkpatrick, the Supreme Court rejected arguments, like those asserted by ConocoPhillips, that act
of state concerns barred a plaintiff’s claim for damages resulting from a competitor’s bribery of a
foreign government official. W.S Kirkpatrick, 493 U.S. at 406-08. Asin W.S Kirkpatrick, Oceanic
asserts claims against a competitor who bribed foreign government officials to obtain a contract.
Just like W.S. Kirkpatrick, Oceanic seeks only damages, not declaratory or other coercive relief.
SAC 1 1, Prayer for Relief. Oceanic does not ask this Court to decide--and the Court need not
decide--the "effect of officia action by a foreign sovereign.” 1d. a 406 ("That doctrine has no
application [when] . . . the validity of no foreign sovereign act isat issue."). This Court, in World-
Wide MineralsLtd. v. Republic of Kazakhstahn, 116 F. Supp. 2d 98 (D.D.C. 2000), recognized that
when aplaintiff seeks only damages, it isunlikely that a court will have to pass on the validity of a
purported act of state. It held that, with respect to the private corporate defendant (like the

ConocoPhillips defendants), the “ act of state doctrine would not bar claims against [it] because the
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situation would be analogousto W.S. Kirkpatrick.” 1d. at 105. The D.C. Circuit did not reverse that
decision.

ConocoPhillips' half-hearted attempt to distinguish W.S. Kirkpatrick is easily dismissed.
ConocoPhillipsassertsthat the"fundamental, and dispositive, difference” between W.S. Kirkpatrick
and this case is that the purported act of state in W.S. Kirkpatrick was "the award of that particular
contract,” whereasthe "act of state” hereisthe"sovereign decision by Australiaand East Timor" in
the Timor Sea Treaty to confirm ConocoPhillips production sharing contracts. CP Motion at 19.
Thisisadistinction without a difference. Annex F awards certain production sharing contracts to
ConocoPhillips, no more. That two sovereigns, through a commercial agency, awarded contracts
in Annex F does not render the award any more “sovereign” or more an “act of state” than the
decision by Nigeriato award the contract at issuein W.S. Kirkpatrick. Just as the Supreme Court
held that the act of state doctrine was not a bar to adjudication of the claims related to the W.S
Kirkpatrick contract, this Court can adjudicate Oceanic's claims without questioning the validity of
the award in Annex F.

2. The Act of State Defense Does Not | mmunize ConocoPhillips' 1llegal
Conduct Just Because its Bribery Was Successful

ConocoPhillips cannot usethe act of state defenseto shield itsillegal conduct fromjudicial
review just because it successfully suborned foreign officials. Private companies cannot immunize
their corrupt, anti-competitive acts merely by involving foreign officials and hiding behind the act
of state doctrine. W.S. Kirkpatrick, 493 U.S. at 407 ("The plaintiff . . . here, was not trying to undo
or disregard the governmental action, but only to obtain damages from private parties who had
procuredit."). In United Satesv. Ssal Sales Corp., 274 U.S. 268, 276, 47 S. Ct. 592, 594, 71 L.
Ed. 1042 (1927), the Supreme Court held that a company's acts in procuring "discriminating

legislation" from the Mexican government could form the basis for antitrust claims against it. Id.
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at 276 ("True, the conspirators were aided by discriminating legislation, but by their own deliberate
acts, here and elsewhere, they brought about forbidden results within the United States.”). In
Continental Ore Co. v. Union Carbide and Carbon Corp., 370 U.S. 690, 706-07, 82 S. Ct. 1404,
1414, 8 L. Ed. 2d 777 (1962), the Supreme Court rejected a company's efforts to shield its conduct
from judicial review because it involved an agency of aforeign government:

What the petitioners here contend is that the respondents are liable for actions which they

themselvesjointly took . . . to influence or to direct the elimination of Continental from the

Canadian market. Asin Ssal, the conspiracy waslaid in the United States, was effectuated

both here and abroad, and respondents are not insulated by the fact that their conspiracy

involved some acts by the agent of aforeign government.
Id. at 706-07.

The illegal conduct alleged in the SAC--although aided by the misconduct of foreign
officials--is the result of ConocoPhillips own deliberate acts which violate the laws of the United
States. Under these circumstances, ConocoPhillips cannot invoke the act of state doctrine to bar
adjudication of thislawsuit. W.S Kirkpatrick, 493 U.S. at 407; Continental Ore, 370U.S. at 706-07;
Ssal Sales Corp., 274 U.S. at 276.°

The act of state doctrine is grounded in respect for separation of powers. Banco Nacional
de Cuba v. Sabbatino, 376 U.S. 398, 423, 84 S. Ct. 923, 938, 11 L. Ed. 2d 804 (1964).
ConocoPhillips cannot rely on this doctrine because Congress has already determined that the
corrupt acts underlying the SAC are not entitled to deference as purported "acts of state." The SAC

allegesthat ConocoPhillips bribed foreign officialsto secure lucrative production sharing contracts

in the Timor Sea in violation of, among other statutes, the Travel Act and the Foreign Corrupt

®> ConocoPhillips arguments belie the doctrine of unclean hands, which counsels that "he who
asks relief must have acted in good faith. The equitable powers of th[€] court can never be exerted in
behalf of one who has acted fraudulently or who by deceit or any unfair means has gained an advantage.
To aid a party in such a case would make th[€] court the abetter of iniquity." Synanon Foundation, Inc.
v. Bernstein, 503 A.2d 1254, (D.C. Ct. App. 1986) (citing Keystone Driller Co. v. Gen'l Excavator Co.,
290 U.S. 240, 245, 54 S. Ct. 146, 78 L. Ed. 293 (1933)).
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PracticesAct. 15U.S.C. § 78dd-1to 2. Theact of state doctrine, therefore, cannot be a defense to
conduct Congress found to be criminal. W.S Kirkpatrick, 493 U.S. at 400 (holding act of state
doctrine not applicableto RICO claims based upon Foreign Corrupt Practices Act violations); Inre
Grand Jury Subpoena Dated August 9, 2000, 218 F. Supp. 2d 544, 557 (S.D.N.Y . 2002) (finding the
act of state doctrine inapplicable and that "the expansive formulation of the act of state doctrine
advocated . . . would make enforcement of the Foreign Corrupt Practices Act practically
impossible.").

3. That the Commercial Production Sharing Contracts Relateto Oil, Does
Not Render Them " Actsof State" Per Se

ConocoPhillips relies on World Wide Minerals to argue that decisions regarding natural
resources are "inherently sovereign” and should not be reviewed in U.S. courts. CP Mation at 17.
First, asin W.S Kirkpatrick, because contract validity is not an issue the Court needsto decide, the
nature of the contract, whether natural resources or military procurement, is irrelevant. Second,
World Wide Minerals (and other cases ConocoPhillips cites, such as MOL) involve licenses to
exploit natural resources. Asdiscussed at length in Part 11.C of the Opposition to TSDA’s Motion
to Dismiss, the production sharing contracts create joint ventures which involved TSDA inthesale
and marketing of petroleum and shares in the risks and benefits, like ConocoPhillips, its partner.
Further, TSDA had the authority to issuelicenses, permits or contracts. Timor Sea Treaty, art. 1(k)
Having elected to issue production sharing contracts, the TSDA cannot claim that "production
sharing contracts" are"licenses." See TSDA Opposition at 17-18. Third, Oceanic’ s complains not
breach of contract, asin World Wide Minerals, but corruption, asin W.S. Kirkpatrick. Nothing

requires this Court to defer to corrupt "acts of state.” See TSDA Opposition at 28-29.
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B. Oceanic Has Stated a RICO Claim Against ConocoPhillips

ConocoPhillips argues that Oceanic has failed to plead avalid RICO claim. CP Motion at
22-28. It does not--and cannot--dispute that the bribery, money laundering and other corrupt
activitiesthat Oceanic allegesare RICO predicate acts. Moreover, itsattemptsto show that Oceanic
hasfailed, at the pleading stage, to establish the technical requirements of civil RICO are meritless.

1 RICO Appliestothe Actsat Issue

ConocoPhillips argues that RICO does not apply to the conduct alleged because it occurred
outside of the United States. ConocoPhillips ignoresthat much of itsalleged misconduct, including
money laundering and transactions in the proceeds of specified unlawful activity, took place in the
United States. SAC 11128, 133, 137-138. ConocoPhillips' own authority recognizesthat the Court
can consider conduct allegedto have occurred abroad. Doel v. Unocal Corp., 395 F.3d 932 (Sth Cir.
2002), vac'd and rehearing en banc granted, 395 F.3d 978 (9th Cir. 2003), recognized that
jurisdiction is appropriate if "apredominately foreign transaction has substantial effectswithin the
United States." 1d. at 961 (citing Consol. Gold FieldsPLC v. Minorco, SA., 871 F.2d 252, 261-262
(2d Cir. 1989)). Inre South African Apartheid Litigation, 346 F. Supp. 2d 538 (S.D.N.Y. 2004),
ConocoPhillips other case, also applied this same "effects’ test. Id. at 556.

Oceanic satisfies this effects test because the only RICO violations occurring (in part) on
foreign soil--violations of the Travel Act and money laundering involving the international
transportation of currency--had substantial effects in the United States. As aresult of its bribery
abroad and its transfer of funds for this purpose, ConocoPhillips—a United States company--was
awarded val uable production sharing contractsand imported derivativeoil tothe United States. SAC
1189-95, 99-103, 107, 111, 126-128. It then deposited proceedsfrom the sale of thisoil into United

States bank accounts. SAC § 137. ConocoPhillips predicate acts also directly affected Oceanic
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because it was not awarded production sharing contracts and suffered financial harm. SAC {11, 6,
159, 169. While ConocoPhillipsclaimsthat alossof incomein the United Statesdoesnot constitute
an effect, CP Motion at 23, none of the authorities it cites support this proposition.

Finally, in a footnote, ConocoPhillips suggests RICO has no extraterritorial application.
Numerous courts have applied RICO to extraterritorial conduct. See United Statesv. Noriega, 746
F. Supp. 1506, 1519 (S.D. Fla. 1990), aff'd, 117 F.3d 1206 (11th Cir. 1997) (exercising jurisdiction
over extraterritorial violations of RICO and Travel Act); Madanes v. Madanes, 981 F. Supp. 241,
250 (S.D.N.Y. 1997) (applying civil RICO to extraterritorial conduct); Gassner v. Sotler and
Company, 671 F. Supp. 1187,1188-90 (N.D. Ill. 1987) (same). ConocoPhillips authority, Kauthar
SDN BHD v. Sernberg, 149 F.3d 659, 671-672 (7th Cir. 1988), held only that it did not need to
decide the test for evaluating whether RICO appliesto foreign conduct. North-South Fin. Corp. v.
Al-Turki, 100 F.3d 1046, 1052 (2d Cir. 1996), applied the "effects" test to determine whether RICO
reached the conduct at issuein that case, but specifically did not decidewhether the "effects’ test was
proper.

2. Oceanic Has Been Injured in itsBusiness or Property
@ Theloss of a chanceto competeand win isan injury

ConocoPhillips claims that the injury a plaintiff suffers when it is deprived of a chance to
fairly compete dueto violations of RICO is not damage to business or property. ConocoPhillipsis
wrong. In Astech-Marmon, Inc. v. Letoci, 349 F. Supp. 2d 265, 267-268 (D. Conn. 2004), the
plaintiff sued because it had been excluded from bidding for asbestos abatement contracts due to
corruption. The plaintiff did not submit abid for the contracts at issue because it wastold that the
contractswould not be subject to standard bidding procedures. |d. at 267, 271. Plaintiff alleged that

it was qualified to perform the work and that it would have won acompetitive bid. Id. at 271. The
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court denied a Rule 12(b)(6) motion to dismiss because plaintiff's damages all egations constituted
injury to business or property and were not speculative. 1d. at 271. The court specifically rejected
defendants claim that the plaintiff needed to bid to state a claim under RICO because such a
requirement would reward the defendants wrongdoing. 1d.

Similarly, the court in Environmental Tectonics Corporation, Int’l v. W.S. Kirkpatrick &
Co., Inc., 659 F. Supp. 1381 (D.N.J. 1987), aff'dinpart and reversed in part, 847 F.2d 1052 (3d Cir.
1988), aff'd, W.S. Kirkpatrick & Co. v. Environmental Tectonics Corporation, International,
493 U.S. 400 (1990), recognized that the loss of an opportunity to compete and win is an injury
under RICO. Environmental asserted RICO claimson thegroundsthat W.S. Kirkpatrick & Co., Inc.
("Kirkpatrick") bribed officials of the Nigerian government to win a construction contract from the
Republic of Nigeria. Environmental Tectonics Corp., 659 F. Supp. at 1385-86. Environmental
alleged that it had submitted its own bid for the contract and had been negotiating with Nigerian
officialsto obtainthe contract. Id. at 1386. On appeal, the Third Circuit in Environmental Tectonics
Corporation, Int'l v. W.S Kirkpatrick & Co., Inc., 847 F.2d 1052 (3d Cir. 1988), held that
Environmental had alleged an injury to its business or property dueto predicate acts. 1d. at 1067.°

InBieter Co. v. Blomquist, 987 F.2d 1319, 1323, 1326 (8th Cir. 1993), cert. denied, 510 U.S.
823 (1993), the court also allowed a RICO claim to proceed based on a lost opportunity theory.
Bieter, adeveloper of aregional shopping center, brought acivil RICO claim against city officials

and competing developers. Bieter aleged that the competing developers bribed city officials to

& Commercial Cleaning Serv. LLC, v. Colin Serv. Sys,, Inc., 271 F.3d at 380 (finding injury
where competitor lost bids due to racketeering); Terminate Control Corp., 28 F.3d at 1339, 1343 (finding
injury under RICO when party was denied contracts due to refusal to pay kickbacks); Johnson
Contrals, Inc. v. Exide Corporation, 132 F. Supp. 2d 654, 656, 662 (N.D. III. 2001) (holding Johnson
Controls allegation that it bid for and lost a contract as aresult of defendant’s racketeering activity was
adequate to withstand a Rule 12(b)(6) motion) to dismiss; Flood v. Waste Management, Inc., 1988 WL
87504, *2 (N.D. I11. 1988) (allegation that "but for defendants' racketeering activity, fraudulent conduct
and bribery scheme, plaintiffs would have received the [] garbage removal contract” was sufficient to
survive amotion to dismiss).
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thwart Bieter’s development and obtain approval for their competing development. Bieter had
applied for permission from the city to develop a parcel of land. The city denied the application.
Id. at 1322. Candidatessupporting Bieter'sdevel opment werelater elected, but the"lame duck” city
council approved defendants competing development plan, id. at 1324, and consequently Bieter's
anchor tenant withdrew from the shopping center project and Bieter chose not to pursue further
approvals. Id. at 1323. Defendants moved for summary judgment, arguing that Bieter's claim was
based on "simply a lost opportunity, not the sort of actual, concrete injury for which RICO was
designed.” Id. at 1329. Thecourt held that Bieter had sufficiently pled injury because the complaint
alleged that defendants bribery caused Bieter to: (i) lose a development proposal that would have
otherwise been approved, and (ii) loseits anchor tenant, making areapplication for rezoning afutile
exercise. Id. at 1329; see SJ Advanced Technology & Manufacturing Corp. v. Junkunc, 627 F.
Supp. 572, 576 (N.D. IlI. 1986) (holding that “given General's asserted monopoly status, together
with the specific goa of its misrepresentations (though made to third parties) to exclude SJ as
Generd's sole prospective competitor in the seal market, SJ clearly fits that 'person injured'
description. Nothing blocks an injured competitor from calling on civil RICO[.]").

Conoco Phillips cites one case for the contrary proposition, Doe v. Roe, 958 F.2d 763, 768
(7th Cir. 1992). Unlike the cases cited above, that case involved the unique question of whether a
person's sexual labor constitutes a business interest under RICO. Id. at 768. Oceanic wasinjured
when the defendants deprived it of the opportunity to compete for production sharing contracts, an
injury to its business.

(b) Oceanic'sinjury isnot speculative
ConocoPhillips contends that Oceanic's injury is speculative. In fact, Oceanic's injury is

identical to the type of harm that was deemed acceptable in the authorities cited in the foregoing
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section. In Astech-Marmon, Inc., the court found that the allegations of injury were not speculative
because the plaintiff pled that it would have received a contract if there had been no corruption.
349 F. Supp. 2d at 271; see also Flood v. Waste Management, Inc., 1988 WL 87504, *2 (N.D. Ill.
1988) (holding that the allegation that defendants would have received contract but for racketeering
was not speculative). Here, like Astech-Marmon, the SAC alleges that Oceanic would have won a
production sharing contract had the competition not been corrupted. SAC 1 1, 6. It contains
specific factual allegations as to why Oceanic would have been awarded a contract, including
information regarding its qualifications in the area of oil and gas exploration, its advocacy of
constructing apipelineto East Timor and devel oping LNG facilitiesthere (asopposed to Australia),
and itsprior experienceinthe Timor Sea. SAC 51-54. Oceanic'ssubsidiary, Petrotimor, had been
previously awarded a concession to explore for and extract petroleum from the same area.

The cases movants cite to support thisargument are factually distinguishable. Doug Grant,
Inc. v. Greate Bay Casino Corp., 232 F.3d 173, 188 (3d Cir. 2000), cert. denied, 532 U.S. 1038
(2001), held that the loss of achance to gamble at acasino wastoo speculative to constituteaRICO
injury. Oscar v. University Sudents Co-op. Assn, 965 F.2d 783, 786-787 (9th Cir. 1992), cert.
denied, 506 U.S. 1020 (1992), held that a tenant of an apartment could not establish a RICO injury
based on the reduction in the value of the apartment building because such alossin value does not
constitute financial lossto atenant. Finally, in Inre Taxable Mun. Bond. Sec. Litig., 51 F.2d 518,
522-523 (5th Cir. 1995), the court found that a party could not prove RICO damages based on the
loss of an opportunity to try to obtain aloan that he was ineligible to receive. None of these cases

involve the loss of an opportunity to compete for production sharing contracts free of corruption.
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3. Oceanic Has Properly Alleged a RICO Enterprise

Oceanic has adequately aleged "(1) a common purpose among the participants,
(2) organization, and (3) continuity.” United Satesv. Perholtz, 842 F.2d 343, 362 (D.C. Cir. 1988),
cert denied, 488 U.S. 821 (1988). The Second Amended Complaint alleges that defendants acted
for the common "purpose of executing and attempting to execute the scheme to improperly prevent
Plaintiffsfrom competing fairly with ConocoPhillipsand preventing Plaintiffsfrom obtaining rights
to explore for and produce oil and natural gasinthe Timor Gap . ..." SAC {153.

Movants argue that Oceanic has not satisfactorily pled an enterprise because it alleges an
association-in-fact comprised of the RICO conspirators. Movants citeto Yellow Bus Lines, Inc. v.
Driver, Chauffeurs & Helpers Local Union 639, 883 F.2d 132 (D.C. Cir. 1989), rehearing in part,
913 F.2d 948 (D.C. Cir. 1990), cert. denied, 501 U.S. 1222 (1991).” Yellow Bus has no application
tothefactshere. The Yellow Bus court rgjected the plaintiff's attempt to characterize the enterprise
as an association-in-fact comprised solely of aunion and the union's business agent, on the grounds
that "an organization cannot join with its own members' to form an enterprise. Id. a 141. In
contrast, here the Second Amended Complaint identifies a number of separate and independent
entities--not all of whom are defendants--as part of the association-in-fact. SAC §152. TheD.C.
Circuit in Perholtz held that a similar association-in-fact was properly pled although the defendant
was a member of the association-in-fact. 842 F.2d at 363-364, cert denied, 488 U.S. 821 (1988).

Movants also argues that the instant claims should be dismissed for failure to alege the
elements of an enterprise set forth in United Statesv. Turkette, 452 U.S. 576, 583, 101 S. Ct. 2524,
2528-29, 69 L. Ed. 2d 246 (1981). Movantsdisregard Ago v. Begg, Inc., 1988 WL 75224 (D.D.C.

1988), which specifically held that "the Turkette requirements do not have a place at the Motion to

" Movants also cite Confederate Memorial Assoc., Inc. v. Hines, 995 F.2d 295 (D.C. Cir.
1993), which purported to follow Yellow Bus.
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Dismissstage of litigation." 1d. at * 2 (citing Seville Indus. Mach. Corp. v. Southmost Mach. Corp.,
742 F.2d 786, 790 (3d Cir. 1984), cert. denied, 469 U.S. 1211 (1985) (holding that the bare
allegation of the existence of an enterprise is sufficient); Sandard Chlorine of Delaware, Inc. v.
Snibaldi, 821 F. Supp. 232, 241 (D. Del. 1992) (same). Neither of the cases movants citeto support
the proposition that Turkette requirements must be pled, United Satesv. Richardson, 167 F.3d 621
(D.C. Cir. 1999) and United Statesv. Perholtz, 842 F.2d 343 (D.C. Cir. 1988), involved motionsto
dismiss. Both casesinvolved appeals after jury trials.

Even at this stage, however, Oceanic has adequately alleged " (1) acommon purpose among
the participants, (2) organization, and (3) continuity." Perholtz, 842 F.2d at 362. The Second
Amended Complaint alleges that defendants acted for the common "purpose of executing and
attempting to execute the scheme to improperly prevent Plaintiffs from competing fairly with
ConocoPhillips and preventing Plaintiffs from obtaining rights to explore for and produce oil and
natural gasinthe Timor Gap . ..." SAC 1153. With respect to "organization," the D.C. Circuit has
interpreted Turkette to require only that "the associates are bound together by some form of
organization...." Perholtz, 842 F.2d at 362. The Second Amended Complaint does allegethat the
enterprise was organized such that each entity performed a specific role in an effort to garner
resourcesin the Timor Gap. See, e.g., SAC 11 128-131, 133, 135, 137, 139. Moreover, the D.C.
Circuit allows the requisite structure to be proven by evidence of underlying predicate acts. See
Perholtz, 842 F.2d at 362 (" Although organization isnot necessarily established by proof of apattern
of racketeering activity, the existence of the enterprise may beinferred from proof of the pattern.");
United States v. White, 116 F.3d 903, 925 n.6 (D.C. Cir. 1997) (holding that "evidence of a pattern
of racketeering activity can establish the existence of an enterprise as well."). Thus, a finding of

organization is also supported by the numerous predicate acts that Oceanic alleges. Finally,
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ConocoPhillipsassertsthat Oceanic hasnot demonstrated continuity. Becausethe Second Amended
Complaint specifically allegesthat the enterpriseisacontinuing unit and that the wrongful conduct
continues to this day, this element is satisfied. SAC {128, 137, 154.
4, OceanicHasAlleged that ConocoPhillipsParticipated in the Enterprise
Movants contend that Oceanic fails to allege that movants participated in the affairs of the
enterprise asrequired by Revesv. Ernst & Young, 507 U.S. 170, 185, 113 S. Ct. 1163, 1173, 122 L.
Ed. 2d 525 (1993). In Reves, the Supreme Court held that there is no requirement that a party have
a formal position in the enterprise. Id. at 179. Rather, a defendant participates in the RICO
enterprise so long as he "'take[s] part in' the conduct of the enterprise.” United Sates v. Oreto,
37 F.3d 739, 750 (1st Cir. 1994) (quoting Reves, 507 U.S. at 179). Theterm "participate’ simply
means "'take part in' the conduct of an enterprise." Oreto, 37 F.3d at 750. Thus, anyone sensibly
dleged to be an insider to the enterprise invariably "takes part in" its conduct. MCM
Partners, Inc. v. Andrews-Bartlett & Assocs., Inc., 62 F.3d 967, 979 (7th Cir. 1995). Where, ashere,
theenterprisealleged isan associ ation-in-fact, that ConocoPhillipsisamember of theassociation-in-
fact provides strong evidencethat it participated in the affairsof theenterprise. 1d. at 979 (members
of an association-in-fact are, by definition, insiders); Resolution Trust Corp. v. S& K Chevrolet Co.,
918F. Supp. 1235, 1246 (C.D. IIl. 1996) (defendant named in complaint as part of an association-in-
fact enterprise satisfied the standard set forth in Reves), vacated but not in relevant part, 923 F.
Supp. 135 (C.D. I1I. 1996).
Movants also cite Gorenv. New Vision Int'l, Inc., 156 F.3d 721 (7th Cir. 1998), contending
that a RICO plaintiff must plead specific facts showing participation. Oceanic makes specific
allegations regarding ConocoPhillips participation in the enterprise.  The Second Amended

Complaint allegesthat ConocoPhillipsengaged in aregular course of bribery to ensurethat it would

04163/649423.3 -26-



Case 1:04-cv-00332-EGS Document 86-1  Filed 04/18/2005 Page 40 of 60

be treated favorably when production sharing contracts were awarded by Indonesia, the Joint
Authority and the Designated Authority. SAC 91 59-62, 71, 89, 95-103, 107, 111. The Second
Amended Complaint also allegesthat ConocoPhillipsplayed acritical rolein sellingtheoil fromthe
Timor Gap and distributing the proceeds. SAC 1 128-144. BCCI Holdings (Luxembourg) Societe
Anonyme v. Khalil, 56 F. Supp. 2d 14 (D.D.C. 1999), cert. denied, 531 U.S. 958 (2000), is also
inapposite. Thecourt held that anominee shareholder, with noinvolvement inracketeering activity,
did not participate in the enterprise. Id. at 59-60. It has no application here.
5. Oceanic Has Alleged a Pattern of Racketeering Activity
@ Oceanic has alleged an open-ended pattern

ConocoPhillips acknowledges the holding in H.J. Inc. that a pattern exists "if related
predicates themselves involve adistinct threat of long-term racketeering activity, either implicit or
explicit”" orif "thepredicatesarearegular way of conducting defendant’'songoinglegitimate business
... H.J., Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 242, 109 S. Ct. 2839, 2902, 106 L. Ed.
2d 195 (1989). It then claims, however, that Oceanic's allegations do not establish a "pattern”
becausethe alleged racketeering activity consists of actsof bribery that took place beginningin 2000
and ending in December 2002. CP Motion at 26. This is a mischaracterization. The Second
Amended Complaint alleges an open-ended pattern of ongoing conduct and that ConocoPhillips
engaged in bribery over the course of decades--not, as ConocoPhillips claims, that the wrongful
conduct began in 2000. SAC 171, 89. The Complaint alleges that ConocoPhillips continues to
engagein illega monetary transactions with the proceeds of oil imported to the United States from
the Timor Gap. SAC 11 135, 137-138. Accordingly, the conduct is a regular way that

ConocoPhillips conducts its ongoing business.
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Theallegations against ConocoPhillipsare similar to the allegations that the Supreme Court
and courts in the D.C. Circuit have held properly to alege an "open-ended pattern." Thus, for
example, the Supreme Court in H.J., Inc. v. Northwestern Bell Tel. Co., found the existence of a
pattern of racketeering activity based on allegations that bribes were paid over the course of asix-
year period to convincethe commissionersonthe MinnesotaPublic UtilitiesCommission to approve
unreasonable telephonerates. 492 U.S. at 249. The court in Dooley v. United Technologies Corp.,
1992 WL 167053, *11 (D.D.C. 1992), held that plaintiff properly alleged a pattern by alleging a
“bribery scheme which developed over a period of years, is ongoing, and that the racketeering
activity will continue. ...” Similarly, in Hargravesv. Capital City Mortgage Corp., 140 F. Supp.
2d 7,14 (D.D.C. 2000), recon. granted in part on other grounds, 147 F. Supp. 2d 1 (D.D.C. 2001),
the court found a properly alleged pattern when the plaintiffs alleged that defendants engaged in
predatory and racialy discriminatory lending. The court stated, "[P]laintiffs have alleged multiple
frauds, occurring over aperiod of years, which are clearly related by purpose and method." 1d. at 26.

(b) The cases cited by ConocoPhillips areinapposite

ConocoPhillips cites two cases--Ltd. Partnership v. Market Square Assocs., 235 F.3d 629
(D.C. Cir. 2001), and Edmondson & Gallagher v. Alban Towers Tenants Ass'n, 48 F.3d 1260 (D.C.
Cir. 1995)--to argue that a pattern does not exist because plaintiffs are alleging a single scheme,
single injury and a single victim. Both cases are inapplicable here because they involve a closed
pattern of racketeering activity. Western Assoc. Ltd. P'ship v. Market Square Assoc., 235 F.3d 629,
631 (D.C. Cir. 2001); Edmondson, 48 F.3d at 1264-1265. Asstated above, Oceanic alegesan open-
ended pattern of racketeering activity.

Western, in contrast, centered around an accounting dispute involving a partnership. 1d. at

631. Asaresult, in deciding whether a pattern was properly alleged, the court applied an elevated

04163/649423.3 -28-



Case 1:04-cv-00332-EGS Document 86-1  Filed 04/18/2005 Page 42 of 60

standard becausethe RICO claimswere*“in the nature of an ordinary businessdeal gonesour” rather
than acriminal scheme. Id. at 636. The court also applied an elevated level of scrutiny to the claims
because the only predicate acts were mail and wire fraud. Id. at 636. In contrast to Western, this
caseis hardly an ordinary business dispute, and it does not entail allegations of mail or wire fraud.

(© Oceanic's Second Amended Complaint properly alleges factors
that support a finding of a pattern of racketeering activity

Even were Edmondson applicable in evaluating the alegation of pattern, Oceanic satisfies
the six factors that may be considered in deciding whether a closed pattern of racketeering activity
exists: (1) number of unlawful acts; (2) length of time over which the acts were committed;
(3) similarity of the acts; (4) number of victims; (5) number of perpetrators; and (6) character of the
unlawful activity. 48 F.3d at 1265. These factors are applied flexibly and on a case-by-case basis.
Western, 235F.3d at 634. All factorsweighinfavor of afinding of apattern of racketeering activity.

With respect to thefirst factor, Oceanic aleges avariety of different types of predicate acts
and "schemes," including (i) violations of the Travel Act, (ii) two types of money laundering, and
(iif) monetary transactionsin proceeds of specified unlawful activity. SAC {155. Oceanic alleges
schemes placing ConocoPhillipsin afavored position to obtain production sharing contracts from
Indonesia, the Joint Authority and the Designated Authority. SAC 1 59-62, 71, 89, 95-103, 107.
Oceanic also all eges schemes by ConocoPhillips, the TSDA and othersto extract oil fromthe Timor
Gap, launder the proceeds and engage in unlawful transactionswith the proceeds. SAC 128-144,
155. GiventheD.C. Circuit'srecognitionin Western that " depending on the specific circumstances
a single scheme may suffice for purposes of RICO," Oceanic's alegations of multiple schemes are
more than adequate. Western, 235 F.3d at 634 (citing H.J. Inc., 492 U.S. at 240).

The length of time over which the acts were committed also militatesin favor of finding a

pattern. As stated above, the wrongful conduct alleged in the SAC has been ongoing for decades,
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and ConocoPhillips conduct continuesto thisday. SAC 171, 89, 135, 137-138. The similarity of
the acts further demonstrates that Oceanic has properly alleged a pattern. The repeated Travel Act
violations are all similar attempts by ConocoPhillipsto employ bribery to gain an advantage in the
Timor Gap. Therepeated illegal monetary transfers alleged in the Second Amended Complaint are
of common kind.

In addition, the Complaint alleges misconduct that injured multiple victims in addition to
Petrotimor and Oceanic. SAC 11, 6. The alleged racketeering activity a'so damaged the people
of East Timor by depriving them of the right to honest government. Further, ConocoPhillips
payment of bribes victimized the citizens of the United States because it diminished the stature of
the United States. Residents of nations who suffer due to illegal conduct are RICO victims.

By illegally influencing the decisions of appellees public officials, however,

appellees have also created an even larger class of victims, the citizens of Nigeria.

. . . Moreover, because bribery of foreign officials by American businessmen

diminishesthisnation'sstatureand influence abroad, conduct of thekind herealleged

victimizes the citizens of this nation as well.
Environmental Tectonics v. W.S. Kirkpatrick, Inc., 847 F.2d 1052, 1063-64 (3d Cir. 1988), cert.
grantedin part, 92 U.S. 905 (1989), aff'd, 493 U.S. 400 (1990). Thisholdingisdirectly applicable
here given ConocoPhillips violations of the Travel Act and other nefarious conduct.

Thefifth factor is satisfied given the large number of aleged perpetrators. The Designated
Authority, the Pertamina Group, the Joint Authority Group, the ConocoPhillips Group and various
members of those groups all engaged in wrongful conduct. SAC 11 38, 41, 44, 46, 48, 152.

Finally, the character of the unlawful activity also supports afinding of pattern; the conduct
allegedinthe Complaintisegregiousand willful. Environmental TectonicsCorp., 847 F.2d at 1063-

64 (acts of bribery support finding of pattern), aff'd, W.S Kirkpatrick & Co. v. Environmental

Tectonics Corporation, Int'l, 493 U.S. 400 (1990)
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6. Oceanic Has Alleged a RICO Conspiracy

ConocoPhillips contends that Oceanic has not alleged a RICO conspiracy under 18 U.S.C.
8 1962(d), because its underlying RICO claim under 18 U.S.C. § 1962(c) is not well-pled.
ConocoPhillips asserts aso that Oceanic has not adequately pled the specific elements of a RICO
conspiracy. ToproveaRICO conspiracy, Oceanic must show that “the defendant agreed personally
to the commission of two or more predicate acts defined by the RICO statute.” United Sates v.
Thomas, 114 F.3d 228, 242 (D.C. Cir. 1997) (citationsomitted), cert. denied, 522 U.S. 1033 (1997);
CP Motion at 28. The Complaint specifically alleges that all of the ConocoPhillips defendants
actually engaged in predicate acts--violations of the Travel Act, money laundering and monetary
transactionsin the proceeds of specified unlawful activity. SAC 159-62, 89-95, 99-103, 107, 128,
137-138. Inlight of the detail ed all egationsregarding movants misconduct, casesholding that abare
and conclusory allegation of conspiracy have no application here.

Finaly, the Complaint alleges that the ConocoPhillips subsidiaries are ater egos of
ConocoPhillips. An alter ego can be held liable for civil RICO violations. The George Hyman
Const. Co. v. Gateman, 16 F. Supp. 2d 129, 149 (D. Mass. 1998) (holding a party can pierce the
corporate veil to show RICO liability); Federal Deposit Ins. Corp. v. Renda, 1990 WL 209243, *3
n.7 (D. Kan. 1990) (recognizing alter ego liability for RICO). Accordingly, the ConocoPhillips
subsidiaries can be held liable as conspirators on an alter ego theory too.

C. Oceanic Has Properly Alleged a Robinson-Patman Act Claim

1. Thelnstant Claim Involvesthe Sale of Goods

First, Oceanic has alleged that the transaction at issue is a sale or purchase of goods, wares

or merchandise. SAC  173. The "sale or purchase of goods, wares or merchandise" is the

production sharing contracts awarded to ConocoPhillips. These production sharing contracts, as

04163/649423.3 -31-



Case 1:04-cv-00332-EGS Document 86-1  Filed 04/18/2005 Page 45 of 60

Oceanic has alleged, provide for the transfer of title to oil and natural gasto ConocoPhillips. SAC
1940, 47 (providing that the contracting ConocoPhillips defendantswoul d receivetitleto petroleum
in exchangefor services provided and payments made to the Designated Authority/Joint Authority);
see Production Sharing Contract JPDA 03-12 § 7.6, RisaDec. Ex. 5 ("Titleto the contractor's share
of petroleum production . . . shall passto the contractor at the point of tanker loading."); Production
Sharing Contract JPDA 03-13 § 7.6, Risa Dec. Ex. 6 (same).2 Qil and natural gas are goods.
Production sharing contracts that provide for transfer of title to oil and natural gasin exchange for
consideration involve the sale or purchase of goods, wares or merchandise. Accord U.C.C. §2-107
("A contract for the sale of mineralsor the like (including oil and gas) or astructure or its materials
to be removed from realty is a contract for the sale of goods. . . .").°

Evenif the production sharing contracts at issue were interpreted to invol ve both goods and
services, any determination asto which element predominateswoul d requirefactual conclusionsthat
can not be made on amotion to dismiss. Coakley & Williams, Inc. v. Shatter proof Glass Corp., 706
F.2d 456, 459-460 (4th Cir. 1983) (stating that courts do not consider whether a transaction
predominately involves goods or services on amotion to dismiss).’® ConocoPhillips' cases do not
apply because all dea with intangibles, exclusively. See Union City Barge Line, Inc. v. Union
Carbide Corp., E.W., 823 F.2d 129, 141 (5th Cir. 1987) (services contract); Freeman v. Chicago
Title & Trust Co., 505 F.2d 527, 530 (7th Cir. 1974) (title insurance).

ConocoPhillips next focuses improperly on Oceanic's injury, not the production sharing

contracts. The"transaction” under the statuteisnot theinjury, but the production sharing contracts.

8 Interim Petroleum Mining Code art. 4(4), Risa Dec. Ex. 4 (providing when title to petroleum
shall pass to the contractor).

° Town of Concord, Massachusetts v. Boston Edison Co., 676 F. Supp. 396, 398 (D. Mass. 1988)
(upholding Robinson-Patman claim on grounds that electricity is a tangible good, "athing bought and
sold in the market place" that can "be measured, stored and even stolen™).

10 Mécanique C.N.C., Inc. v. Durr Environmental, Inc., 304 F. Supp. 2d 971, 976 (S.D. Ohio
2004) (holding whether a contract is predominately for goods or servicesis afact question).
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If ConocoPhillips were correct, then no competitor victimized by bribery could ever state a
Robinson-Patman claim because, by definition, that di senfranchised victim would never be awarded
the contract for the "sale or purchase of goods, wares or merchandise.” That istheinjury. The
statute does not require that the injury be in connection with the "sale or purchase of goods, wares
or service." See 15 U.S.C. 8§ 13(c). Rather, the statute identifies the wrong as the defendant's
payment of abribein connection with the transaction to which the defendant isa party. The statute
makesit unlawful for aparty "to pay or grant . . . anything of value as. . . compensation. . . , except
for servicesrendered in connection with the sale or purchase of goods, wares, or merchandise, either
totheother party to such transaction or to an agent, representative or other intermediary [ of the other
party]." 15 U.S.C. 8§ 13(c) (emphasis added). Here, that transaction is the production sharing
contracts--for goods, wares or merchandise--to which the TSDA and ConocoPhillips are parties.
2. The Robinson-Patman Act Reaches ConocoPhillips Conduct
ConocoPhillips next argues that the conduct giving rise to the Robinson-Patman Act
violation occurred overseas and, accordingly, is not covered by the antitrust laws. ConocoPhillips
relies on a single case--F. Hoffman--which is both legally and factually inapposite. Hoffman
involved the Foreign Trade Antitrust Improvements Act of 1982, an act that applies solely to the
Sherman Act, not the Robinson-Patman Act. F. Hoffman-LaRocheLtd. v. Empagran SA., 542 U.S.
155, 124 S. Ct. 2359, 159 L. Ed. 2d 226 (2004). Even assuming Hoffman applies, it is factualy
distinguishable. In Hoffman, the Court exclusively considered whether foreign plaintiffscould assert
an antitrust claim based on foreign conduct that was significantly foreign and caused foreign harm.
Here, a domestic defendant violated the antitrust laws through domestic and foreign conduct
damaging adomestic plaintiff and itsforeign subsidiary. Significantly, the defendants benefit from

their antitrust violation is also domestic.
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Far from rejecting such a claim, the Hoffman Court recognized that the antitrust laws reach
domestic harm suffered from foreign conduct. "But our courts have long held that application of our
antitrust lawsto foreign anticompetitive conduct isnonethel essreasonabl e, and hence consistent with
principles of prescriptive comity, insofar as they reflect a legislative effort to redress domestic
antitrust injury that foreign anticompetitive conduct has caused.” 1d. at 2367 (emphasisinoriginal).
SeeRotec Indus,, Inc. v. Mitsubishi Corp., 348 F.3d 1116, 1122 (9th Cir. 2003) (holding that section
2(c) of the Robinson-Patman Act applies "to persons and activities which are themselves within the
flow of commerce among the states or with foreign nations"), cert. denied, 124 S. Ct. 2392 (2004);
see also W.S Kirkpatrick, 493 U.S. at 406-408 (finding actionable violation of section 2(c) of the
Robinson Patman-Act based on allegations of commercial bribery of foreign officials).

D. Oceanic Properly Allegesa Claim Under the Lanham Act

Movants challenge Oceanic's Lanham Act claim on the ground that it falls outside the scope
of the statute. Through section 44(b) of the Lanham Act, section 10 bis of the Paris Convention
provides a broad federal unfair competition claim that is not bounded by other specific limitations
of the Lanham Act. General Motors Corp. v. Lopez, 948 F. Supp. 684, 690 (E.D. Mich. 1996).*
Section 44(h) provides, "Any person designated under subsection (b) of thissection asentitled tothe
benefits and subject to the provisions of this chapter shall be entitled to effective protection against
unfair competition . ..." Lanham Act § 44(h), 15 U.S.C. § 1126(h) (emphasis added). Congress
specifically recognized that treaties and conventions, including the Paris Convention, could be

invoked as a separate claim for unfair competition.

1 Seealso Labs. Roldan v. Tex Int'l, Inc., 902 F. Supp. 1555, 1568 (S. D. Fla. 1995)
(misrepresentations to customers is type of "unfair competition which article 10 - of the Paris Convention
existsto protect."); Maison Lazard et Compagnie v. Manfra, Tordella & Brooks, Inc., 585 F. Supp. 1286,
1289 (S.D.N.Y. 1984).
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The legidative history aso affirms Congress' recognition that "unfair competition” was
broader than either trademark infringement or passing off, and included "disparagement, trade
bribery and thelike." General Motors, 948 F. Supp. at 690 (quoting Hearings on H.R. 4744 Before
the Subcommittee on Trademarks of the House Commission on Patents, 76th Congress, 1st Session
at 163-66 (1939) and stating at n.4 that the rights provided by the Paris Convention include
protectionfrom commercial bribery"). Subsection (i) affirmsCongress intent to allow abroad unfair
competition claim. Under section 44(b), foreigners can invoke the Lanham Act "to the extent
necessary to give effect to any provision" of aconvention. To ensurethat aforeign plaintiff had no
greater rightsin United States courts than United States citizens, Congress enacted subsection (i),
that afforded United States citizens the same rights as foreign plaintiffs under the Lanham Act.
General Motors, 948 F. Supp. at 689 (discussing the purpose of Section 44(i)).

E. Oceanic Properly Alleges State L aw Claims Against ConocoPhillips

1. Oceanic Has Stated A Claim for Intentional Interference with
Prospective Economic Advantage

Under D.C. law, intentiona interference with prospective economic advantage has four
elements. "(1) the existence of avalid business relationship or expectancy, (2) knowledge of the
relationship or expectancy on the part of the interferer, (3) intentional interference inducing or
causing abreach or termination of the relationship or expectancy, and (4) resultant damage.” Riggs
v. Home Builders Inst., 203 F. Supp. 2d 1, 23 (D.C. Cir. 2002) (quoting Bennett Enters., Inc. v.
Domino'sPizza, Inc., 45 F.3d 493, 499 (D.C. Cir. 1995)). Oceanic had avalid business expectancy
that it would be able to compete for production sharing contracts for oil and gasrightsin the Timor

Gap. SAC 1187. ConocoPhillips, with full knowledge of thisvalid business expectancy, interfered
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by bribing East Timorese officialsand the Joint Authority, thereby damaging Oceanic. SAC 1111-2,
6, 71, 145, 188-190. Oceanic has properly alleged its claim.

ConocoPhillips citesacasefrom the District of Colorado, Seidl v. Greentree Mortgage Co.,
30 F. Supp. 2d 1292, 1302-03 (D. Colo. 1998), for the proposition that Oceanic must plead "a
reasonable likelihood or probability that a contract would have resulted.” CP Motion at 33. Seidl
applied Colorado law. District of Columbialaw has no such requirement. Even so, Oceanic has
pled areasonablelikelihood that acontract would haveresulted absent ConocoPhillips interference:

ConocoPhillips bribery of East Timorese officials deprived Oceanic of any

opportunity to meaningfully compete for, or even to bid for, rightsto explore for or

produce oil and natural gasinthe Timor Gap. Had Oceanic not been deprived of this

opportunity, Oceanicwould have been the successful bidder for rightsto explorefor

and produce oil and natural gasin the Timor Gap. SAC {6 (emphasis added).

2. Oceanic Has Stated A Claim for Unfair Competition

Commercial bribery constitutes unfair competition. B&W Management, Inc. v. Tasea Inv.
Co., 451 A.2d 879, 881 n.3 (D.C. 1982); see also Furash & Co.,Inc. v. McClave, 130 F. Supp. 2d
48,57 (D.D.C. 2001). Oceanic possessed alegally cognizable opportunity to competefor production
sharing contractsfor oil and natural gasrightsin the Timor Sea. ConocoPhillipsdeprived it of this
opportunity through acts of bribery and corruption that resulted in the award by the Joint Authority
and TSDA of production sharing contracts to ConocoPhillips. No moreis required.

ConocoPhillips argues that Oceanic had no right to compete for oil rightsin the Timor Gap
and, thus that no unfair competition can exist. CP Motion at 34-35. Asexplainedin Part |, supra,
this action is based on Oceanic's legally cognizable interest to compete and bid for oil and natural
gasrightsinthe Timor Sea. See, e.g., Astech-Marmon, 349 F. Supp. 2d at 267-68. ConocoPhillips

ignores the repeated allegations of the loss of opportunity to compete due to the tortious acts of

ConocoPhillips. SAC 11 1, 6, 145, 149, 166, 174, 194. These tortious acts included
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ConocoPhillips bribery of officialsof East Timor, the Joint Authority and Designated A uthority; and
ConocoPhillips misappropriation of trade secrets. SAC f 1-2, 6, 71, 176-185.
3. Oceanic Has Stated A Claim for Unjust Enrichment

To plead unjust enrichment, Oceanic must plead that ConocoPhillips"was unjustly enriched
at [ Oceanic's] expense and that the circumstances were such that in good conscience [ the defendant]
should make restitution." Fred Ezra Co. v. Pedas, 682 A.2d 173, 175 (D.C. 1996) (citing Vereen
v. Clayborne, 623 A.2d 1190, 1194 (D.C. 1993)). Oceanic alleged that ConocoPhillips acts of
bribery and other improper acts prevented Oceanic from obtaining the production sharing contracts
awarded to ConocoPhillipsand depriving Oceanic of billionsof dollars, establishing ConocoPhillips
receipt of benefit at Oceanic's expense. SAC Y 1-2, 4, 6, 59, 61, 89-90, 93, 101, 137.

ConocoPhillipsarguesthat an unjust enrichment claimrequiresOceanicto alegethat it must
directly confer a benefit upon ConocoPhillips. CP Motion at 34 (citing Ellsworth Assocs. Inc. v.
United Sates, 917 F. Supp. 841, 848 (D.D.C. 1996)). The court in Ellsworth held, as a matter of
Maryland law, that a"benefit conferred upon the defendant by the plaintiff" wasan element of unjust
enrichment. In support of thisproposition, the court cited Bennett Heating & Air Conditioning, Inc.
et al. v. Nationsbank of Maryland et al., 103 Md. App. 749, 764 (Md. Ct. Spec. App. 1995), acase
involvingacontractua dispute between asubcontractor and aproperty owner that waslater reversed.
Ellsworth, 917 F. Supp. a 848. The Ellsworth court that ConocoPhillips cites specificaly
distinguished Maryland law from D.C. law on this exact point: "In the District of Columbia, unjust
enrichment occurs when a person retains a benefit (usually money) which in justice and equity
belongsto another.” 1d. (internal quotation and citation omitted). The unduly narrow interpretation
of "benefit" advocated by ConocoPhillips has been routinely rejected by courts. Inre Cardizem CD

Antitrust Litig., 105 F. Supp. 2d 618, 671 (E.D. Mich. 2000) (holding "[w]hether or not the benefit
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isdirectly conferred on the defendant is not the critical inquiry. . . ."); Inre K-Dur Antitrust Litig.,
338 F. Supp. 2d 517, 544 (D.N.J. 2004) (recognizing that the critical inquiry is "whether the
plaintiff's detriment and the defendant's benefit are related to, and flow from, the challenged
conduct."). Oceanic has pled the elements of unjust enrichment under District of Columbialaw.
ConocoPhillipscites Tao of Sys. Integration, Inc. v. Analytical Servs. & Materials, Inc., 299
F. Supp. 2d 565, 576 (E.D. Va. 2004), for the proposition that loss of opportunity to competefor oil
and natural gas does not provide abasis for Oceanic's unjust enrichment claim. But Tao held that
a"disappointed bidder” for aUnited Statesgovernment contract must demonstrate apreexisting right
to sustain its unjust enrichment claim. Id. The court based its decison on John C. Holland
Enterprises, Inc. v. J.P. Mascaro & Sons, Inc., 653 F. Supp. 1242 (E.D. Va 1987), acaseinvolving
afederal procurement contract awarded under the Small Business Act. 1d. at 1245.*2 The court in
Holland applied Virginia's Public Procurement Act to hold that an unsuccessful bidder to afederal
procurement contract does not have aright to sue the successful bidder. 1d. at 1247. Oceanic does
not assert claims under such procurement laws; such cases are irrelevant and inapplicable to this
case. Oceanic suesunder an "interest recognized at common law or specifically recognized as such
by the Congress[,]" namely RICO and antitrust lawsand violation of state causesof action. Sargeant
v. Dixon, 130 F.3d 1067, 1069 (D.C. Cir. 1997). Law from procurement cases does not apply here.
ConocoPhillips contends that Oceanic must aver aconnection between them. CP Motion at
34. However, "the essence of the doctrine of unjust enrichment isthat thereisno direct relationship
between the parties.” InreK-Dur Antitrust Litig., 338 F. Supp. 2d at 545 n.35 (citing Benefit Trust

Life Ins. Co. v. Union Nat'l Bank, 776 F.2d 1174, 1177 (3d Cir. 1985)).

12 Cases relied upon by the court in Holland also arose under particularized statutes governing
federal procurement contracts. Iconco v. Jensen Constr. Co., 622 F.2d 1291, 1299-1300 (8th Cir. 1980)
(applying Armed Services Procurement Act); Savini Constr. Co. v. Crooks Brothers Constr. Co., 540
F.2d 1355, 1357 (9th Cir. 1974) (applying Small Business Act and federal procurement regulations).
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1. THE COURT HASPERSONAL JURISDICTION OVER ALL CONOCOPHILLIPS
DEFENDANTS

Defendants ConocoPhillips and ConocoPhillips Company, "thetwo parent companies,” "do
not challengetheexercise of personal jurisdictioninthisforum.” CPMotionat 35n.8. Asdiscussed
below, the Court has personal jurisdiction over the remaining ConocoPhillips defendants.

A. For Domestic Defendants, the Court Examines Nationwide Contacts

TheRICO statute providesfor nationwide personal jurisdiction over all domestic defendants
to ensure that all co-conspirators can be brought before one judge in a single forum. 18 U.S.C.
§ 1965; Suarez Corp. Indus. v. McGraw, 71 F. Supp. 2d 769, 778 (N.D. Ohio 1999)."* Pursuant to
18 U.S.C. § 1965(b), "as long as one defendant is subject to servicein adistrict, additional parties
residing in other districts may be brought beforetheforum court” wherethe"endsof justicerequire.”
Gregory P. Joseph, Civil RICO: A Definitive Guideat 6-7 (2d ed. 2000); 18 U.S.C. 8§ 1965(b) (1988).
Whilethe exercise of jurisdiction must comport with constitutional requirements, RICO's "broader
jurisdiction is measured by national contacts rather than the traditional test examining minimum
contacts with the forum state." Suarez Corp., 71 F. Supp. 2d at 777.

ConocoPhillips domestic subsidiaries, collectively and in collaboration, committed thecivil

RICO predicate acts and tortious conduct alleged in the Complaint. Therefore, asin Suarez Corp.

13 ConocoPhillips citation to Helicopteros Nacionales de Columbia, SA., 466 U.S. 408 (1984),
isinapposite because it involved personal jurisdiction under Texas long-arm statute, Tex. Rev. Civ. Stat.
Ann. art. 2031b (Vernon 1964 and Supp. 1982-1983). Id. RICO nationwide jurisdiction is nhowhere
discussed in the Helicopteros opinion.

14" ConocoPhillips misleadingly cites 18 U.S.C. § 1965(b) to suggest that RICO nationwide
personal jurisdiction does not apply because the subsidiary defendants "were not served 'in any judicial
district of the United States by the marshal thereof[,]™. CP Mation at 36-37 n.9. Defendants
interpretation of the statuteiswrong. 18 U.S.C. § 1965(b) simply provides that the marshal may effect
service, but it does not requireit. More significantly, ConocoPhillips cannot make this argument. In
June 1, 2004, ConocoPhillips "agreed to not challenge the sufficiency of process or of service of process
with respect to the . . . Complaint or . . . Amended Complaint." June 1, 2004 Stipulation (emphasis
added). The ConocoPhillips defendants are now doing exactly what they agreed not to do: challenging
the sufficiency of service of process. ConocoPhillips cannot avoid its stipulated concession subsequently
"so0 ordered" by the Couirt.
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Indus., 71 F. Supp. 2d at 778, "[i]t would not serve the ends of justice to require separate trialsin
different fora. .. against parties. . . who [] have close involvement in the events underlying the
plaintiff'scase...." Todemonstrate that the ConocoPhillips domestic subsidiaries are subject to
nationwide RICO jurisdiction, Oceanic need only show that they "are domestic corporations doing
businessin thiscountry . ..." BCCI Holdings, 119 F.3d at 942. This showing is satisfied because
the ConocoPhillips domestic subsidiaries are all Delaware corporations' and are registered to do
businessin the State of Delaware.™

Litigation in this forum would not, as ConocoPhillips argues, be inconvenient due to "the
burden, expense, and inconvenience of litigating claimsarising literally halfway around the world."
CP Motion at 40. ConocoPhillipsand itsrelated entities have been partiesto actionsin the District
of Columbiadistrict courts on at least nine occasions.*” The domestic ConocoPhillips defendants
have offered "no evidencethat their ability to defend thislawsuit will be compromised significantly
if they are required to litigate in [the District of Columbia]." BCCI Holdings, 119 F.3d at 948.
Third, because ConocoPhillips and ConocoPhillips Company assent to jurisdiction and the "ends of
justice" requirethat all participantsin the civil RICO conspiracy be brought before the sameforum,
nationwidejurisdiction under 18 U.S.C. § 1965(b) exists over the U.S. ConocoPhillips defendants.

B. The Foreign ConocoPhillips Defendants Are Each the Alter Ego of the Parent
Company, and Each Other

In cases where the parent company "so dominated the [subsidiary] corporation as to negate

its separate personality[,]" courts will impute personal jurisdiction under an alter ego theory.

> Declaration of Michagl A. Gist in support of ConocoPhillips Motion to Dismiss Amended
Complaint (hereinafter "Gist Dec.") 1 3; Declaration of Jarl Ellingsen in support of ConocoPhillips
Motion to Dismiss Amended Complaint (hereinafter "Ellingsen Dec.") § 3. The ConocoPhillips domestic
subsidiaries are Phillips Petroleum Company Indonesia, Phillips Indonesia, Inc., Phillips Petroleum
Production Indonesia, Inc., Phillips International Investments Inc., and Tokyo Timor Sea Resources, Inc.

6 Delaware Secretary of States' business registration of ConocoPhillips Delaware defendants,
Fazio Dec. Ex. 11-15; Gist Dec. 1 3.

" Fazio Dec. Ex. 2-10.
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Material Supply Int'l v. Sunmatch Indus. Co., Ltd., 62 F. Supp. 2d 13, 20 (D.D.C. 1999) (citations
omitted). Factors which the Court considers when determining that the parent and subsidiary
company have an "unity of interest”" are:

[W]hether parent and subsidiary have common business departments; whether the
parent finances the subsidiary; whether the parent incorporated the subsidiary;
whether the subsidiary isinadequately capitalized; whether parent and subsidiary file
consolidated financial statements and tax returns, whether they have a joint
accounting and payroll system; whether the subsidiary isoperated asameredivision
of the parent; whether the subsidiary depends on the parent for substantially all of its
business; whether the subsidiary's obligations are assumed to be those of the parent;
whether the subsidiary's property is used by the parent as its own; and whether the
subsidiary is operated exclusively in the interest of the parent. 1d.

1 ConocoPhillips Multi-Billion Dollar Investment in the Timor Gap
Region Must Be an Investment by the Parent Companies and Not the
Subsidiaries

The ConocoPhillipssubsidiariesarefinanced by the parent, are operated in theinterest of the
parent, and are mere divisions of the parent. For example, not only does the amount of financial
resources required to extract oil inthe Timor Seafar exceed any of the ConocoPhillips subsidiaries
operating budgets, but they could not have obtained the necessary financing for the project because
they do not have the financial backing--unlike their parent companies--to guarantee them. Further,
the Timor Seaoil reserves have been estimated to be worth well over $50 billion dollars. SAC 50.
Typical company protocol would require that a subsidiary first obtain approval by the parent
company'sboard of directorsor officersbefore entering into production sharing contracts. This, too,
strongly suggests the subsidiaries are mere divisions of the parent. Since October 2001,
ConocoPhillipshasimported millionsof barrelsof oil fromthe Timor Seato the United States. SAC
1 105, 128. The ConocoPhillips Australian subsidiaries have previously claimed that they
relinquished responsibility and control of theoil and gasinthe Timor Sea. Ellingsen Dec. {17. The

ConocoPhillips parent companies and U.S. subsidiaries, therefore, must be involved in the
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importation of oil from the Timor Seato the United States, demonstrating that the subsidiaries are
divisions and the subsidiaries operate exclusively for the parents’ benefit.
2. ConocoPhillips ExecutivesArelnvolved with ActivitiesintheTimor Sea
"Unity of interest and ownership" may al so beshown by parental control over thesubsidiary's
operations. Sunmatch Indus., 62 F. Supp. 2d at 20. The ConocoPhillips CEO and other top
executives have repeatedly traveled to Australia, and met and/or communicated with Australian,
Indonesian and/or East Timorese government officials. SAC 11 90, 96-98, 100-101, 110. These
activitiessuggest that parent company executiveswereinvol ved with ConocoPhillips projectsinthe
Timor Searegion and directly controlled operations of the ConocoPhillips Australian subsidiaries.

3. The ConocoPhillips Parent Companies and Subsidiaries Portray
Themselves as One Unified Image

Here, the parent and its subsidiaries "project a unified image to the public . . . ." Hoffman
v. United Telecomm., Inc., 575 F. Supp. 1463, 1472 (D. Kan. 1983). The ConocoPhillips 2002
World Fact Book and annual reports state that "ConocoPhillips [] has alarge project under way in
the Timor Sea" and has " continued with devel opment activities. . . and gas devel opment projects.”"*®

4, TheAustralian SubsidiariesAreShell CompaniesFormed to Further the
ConocoPhillips Parent Companies Interests

The ConocoPhillips Australian subsidiary defendants claim that they are independent from
their U.S. parent companies. In their Australian Securities & Investments Commission ("ASIC")
filings, however, each lists'ConocoPhillips' as the "ultimate holding company."'® Many of the
Australian subsidiarieshavethe same, or substantially similar, directorsand officers, some of whom

resideintheU.S.® For example, Stephen Brand, Jon Schultz and Jarl Ellingson serve on the board

18 ConocoPhillips 2003 Annual Report, at 5, 51, Fazio Dec. Ex. 1.

9 ConocoPhillips Australian subsidiaries ASIC filings, Fazio Dec. Ex. 16-30.

2 A complete listing of the directors, some of whom reside in the United Statesis contained in
111 32-36 of the Fazio Dec.
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of directors for 13 ConocoPhillips Australian subsidiaries.” Gary Russell serves on the board of
directorsfor 9 ConocoPhillips Australian subsidiaries.?? Larry Grillot and Claude Couvillion serve
on the board of directorsfor 2 ConocoPhillips Australian subsidiaries.?® Additionally, many of the
subsidiaries list ConocoPhillips entities located in Oklahoma or the Bahamas as their sole
shareholder.* ConocoPhillips(03-21) Pty. Ltd, ConocoPhillips AustraliaPty. Ltd., ConocoPhillips
Pipeline AustraliaPty. Ltd., and ConocoPhillips STL Pty. Ltd. only have one shareissued. Finaly,
many of the ConocoPhillips subsidiaries are named after geographical blocks in the Timor Sea.
These facts prove the unity of interest between the ConocoPhillips parent companies and its
Australian subsidiaries, who were formed only for the benefit of the parent companies.

C. Becausethe ConocoPhillipsDefendantsArethe Agentsof the Parent Company,
the Court Can Exercise Jurisdiction Over Each ConocoPhillips Defendant

Jurisdiction over the ConocoPhillips subsidiariesexistsbecausethey are agentsof the parent.
An agency relationship exists where the "parent exercises a significant degree of control over the
subsidiary'sdecisionmaking" or if the parent company'sownership of thesubsidiary "wasnot amere
investment, but rather an alternative means of transacting business by the parent corporation.”
Sunmatch Indus., 62 F. Supp. 2d at 20-21 (quotations omitted); see also Gallagher v. Mazda Motor
of Amer ., Inc., 781 F. Supp. 1079, 1083 (E.D. Pa. 1992) ("The question to ask is not whether the[]
subsidiaries can formally accept orders for their parent, but rather whether, in the truest sense, the
subsidiaries presence substitutes for the presence of the parent.").

The evidence cited above--such as (i) that the Timor Sea project isworth billions of dollars,

(i1) ConocoPhillips publicly announced the Designated Authority's approval of its gas devel opment

2L ConocoPhillips Australian subsidiaries' ASIC filings, Fazio Dec. Ex. 16-30.
2 d.
2 d.
2 d.
% d.
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plan for Bayu-Undan, and (iii) all the ConocoPhillips companies are involved in the oil-related
business--supportstheinferencethat the subsidiaries operatein place of the parent companies. SAC
1937, 50, 111. Because the ConocoPhillips subsidiaries were created to conduct business for the
parent companies in areas within the parent companies responsibility, this Court has agency
jurisdiction over the subsidiaries.

D. The ConocoPhillipsAustralian Subsidiaries Are Also Subject to Federal L ong-
Arm Jurisdiction

If the Court rejectsjurisdiction on the alter ego or agency theories above, then contacts with
theUnited Stateswill a so subject foreign defendantsto personal jurisdictionfor claimsarising under
federal law. Fed. R. Civ. P. 4(k)(2) (2000). For this Rule to apply, a plaintiff must show: (1)
plaintiff'sclaimsarise under federal law; (2) defendant isbeyond thejurisdictional reach of any state
domestic court of general jurisdiction; and (3) the court's exercise of personal jurisdiction does not
offend the Constitution or federal law. Biton v. Palestinian Interim Self-Government Auth., 310 F.
Supp. 2d 172, 177 (D.D.C. 2004). For thisanalysis, the Court examines contacts with the U.S. as
awhole. Id. Here, Oceanic's RICO, Robinson-Patman Act, and Lanham Act claims are federal
clams. Based upon information currently known to Oceanic, the ConocoPhillips Australian
subsidiaries are not subject to suit in any state domestic court of general jurisdiction. They have
sufficient nationwide contacts to assert jurisdiction, including the "sale of oil production from the
Elang/Kakatua field in the Timor Sea' to the U.S. qualifies as "national contacts’ for federal long-
arm jurisdiction.®® SAC 11 37, 137; see, e.g., Sunshine Distrib., Inc. v. The Sports Authority
Michigan, Inc., 157 F. Supp. 2d 779, 789 (E.D. Mich. 2001) (holding that sales of productsthrough
U.S. distributor was considered "national contact” for personal jurisdictional purposes). Because

those subsidiariesare signatoriesto various production sharing contracts, they were and arerequired

% Ellingsen Dec. 17.
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to make deposits into the Joint Authority and the TSDA's bank accountsin New York. Larsenv.
Lauriel Investments, Inc., 161 F. Supp. 2d 1029, 1038, 1042, 1051 (D. Ariz. 2001) (finding sufficient
contacts over Bahamian defendants where defendants transferred funds to and from U.S. accounts
and used mail and interstate wire transfers to further the fraudulent scheme).?’ These contacts
constitute sufficient nationwide contacts for this Court to exert federal long-arm jurisdiction over
the foreign subsidiary defendants.
Conclusion

For the foregoing reasons, Oceanic respectfully requests that the Court deny the

ConocoPhillips defendants motions to dismissin their entirety.

DATED: April 18, 2005

/s /s
DaeH. Oliver (D.C. Bar #166975) Robert E. Scully, Jr. (D.C. Bar #340828)
Kathleen Sullivan (admitted pro hac vice) REES, BROOME & DIAZ, P.C.
Jon D. Corey (admitted pro hac vice) 8133 Leesburg Pike, Ninth Floor
James J. Webster (D.C. Bar #481627) Vienna, Virginia 22182
QUINN EMANUEL URQUHART Phone: (703) 790-1911
OLIVER & HEDGESLLP Fax: (703) 848-2530

865 South Figueroa Street, 10th Floor
Los Angeles, California 90017
Phone: (213) 624-7707

Fax: (213) 624-0643

Attorneys for Plaintiffs Petrotimor Companhia
de Petroleos, S.A.R.L. and Oceanic Exploration Company

%" See also Bank Brussels Lambert v. Credit Lyonnais (Suisse) SA., 192 B.R. 73, 80 (S.D.N.Y.
1996) (holding plaintiffs allegations that proceeds of accounts receivable at issue passed through
defendant's New Y ork clearing account and defendant sent numerous wire communications into the U.S.
in furtherance of the fraudulent scheme were sufficient to establish minimum U.S. contacts); IS
Int'l, Inc. v. Borden Ladner Gervais LLP, 256 F.3d 548, 551-552 (7th Cir. 2001) (holding that district
court had jurisdiction over Canadian defendant where defendant sent a letter to "California (using the
United States Postal Service) . . . that had economic consequences in the United States™).
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Fax: (213) 624-0643

Paddy Jones

Barrister

Leve 15

Wardell Chambers

39 Martin Place
Sydney NSW 2000
Phone: 61-2-9221-3216
Fax: 61-2-9235-3931
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REQUEST FOR ORAL HEARING
Pursuant to Local Civil Rule 7(f) of the United States District Court for the
District of Columbia, Plaintiffs Oceanic Exploration Company and Petrotimor Companhia de
Petroleos, S.A.R.L. respectfully request that the Court conduct an oral hearing on the

ConocoPhillips defendants Motion to Dismiss.

DATED: April 18, 2005

/s /s
DaeH. Oliver (D.C. Bar #166975) Robert E. Scully, Jr. (D.C. Bar #340828)
Kathleen Sullivan (admitted pro hac vice) REES, BROOME & DIAZ, P.C.
Jon D. Corey (admitted pro hac vice) 8133 Leesburg Pike, Ninth Floor
James J. Webster (D.C. Bar #481627) Vienna, Virginia 22182
QUINN EMANUEL URQUHART Phone: (703) 790-1911
OLIVER & HEDGESLLP Fax: (703) 848-2530

865 South Figueroa Street, 10th Floor
Los Angeles, California 90017
Phone: (213) 624-7707

Fax: (213) 624-0643

Attorneys for Plaintiffs Petrotimor Companhia
de Petroleos, S.A.R.L. and Oceanic Exploration Company
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