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Preliminary Statement

The Second Amended Complaint allegesthat the Timor SeaDesignated Authority ("TSDA")
(and ConocoPhillips) successfully executed acommercial bribery scheme that deprived Oceanic of
the chance to compete for production sharing contractsin the Timor Sea. The commercial bribery
undoubtedly constitutes anticompetitive and tortious conduct for which plaintiffs Oceanic
Exploration Company and Petrotimor Companhia de Petroleos S. A.R.L. ("Oceanic") could seek
redress. However, here, because defendants perpetrated the scheme under the guise of "acts of state™
induced by bribery, TSDA asksthe Court to exalt its wrong, nullify Oceanic'sinjury and hold that
Oceanic cannot seek redressfor itsinjury. In other words, because the scheme successfully induced
foreign government officials to exclude Oceanic from any competition, the TSDA argues that
Oceanic suffered no injury (and should not be able to present its case).

Oceanic was and remains a competitor for production sharing contracts in the Timor Sea.
It did not know that those with whom it pursued its competitive advantages had been co-opted by
bribery. Oceanic repeatedly presented petitions and applications for production sharing contracts
in the Timor Sea. In connection with those applications, Oceanic proposed the construction of a
natural gas pipeline and new liquified natural gas facilities to be located on the southern shore of
East Timor. Thosefacilitieswould have provided billions of dollarsin investment and employment
for thousands in the poorest nation in southeast Asia. In response, and at the request of Mari
AlKkatiri, the then head of the United Nations mission instructed United Nations personnel not to
speak with any Oceanicrepresentative. Asaresult of ConocoPhillips bribery, Oceanic'sapplications
never saw the light of day.

Later, after the East Timor Constitution had vitiated any pre-existing interests in the Timor

Sea, including the production sharing contracts granted to ConocoPhillips by the since-discredited
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Joint Authority, one of the Joint Commissioners for the TSDA, Jose Teixeira, told an Oceanic
representative that the TSDA would not consider any Oceanic bidsfor production sharing contracts
in the Timor Sea because doing so would be an "action that might annoy the Sunrise Field Group."
ConocoPhillips owns a significant portion of the Sunrise Field Group.

The political leadership of newly independent East Timor, including Mari Alkatiri,
condemned the prior arrangements between Indonesia, Australiaand ConocoPhillips, in oneinstance
calling these arrangements between a"thief and the receiver of stolen goods.” Asaresult of bribery
payments made by ConocoPhillips, Mari Alkatiri, titular head of the TSDA, "switched sides," and
ignored (or rejected) the obvious benefits of Oceanic's offers to East Timor. The TSDA (and
Alkatiri) embraced ConocoPhillips and awarded production sharing contracts to it without
competition, or even considering Oceanic's offers.

Now, in the culmination of the commercia bribery scheme, defendants argue that Oceanic
has no standing and no injury because the conspirators successfully prevented Oceanic,
ConocoPhillips only other competitor, from competing for the new production sharing contracts.
A finding that Oceanic suffered no injury because defendants' anticompetitive conduct successfully
excluded Oceanic from any competitive process would reward their criminal and tortious conduct.

The TSDA claims that the awards of the production sharing contracts are acts of state
because they appear as an annex to atreaty. That stretches the act of state doctrine far beyond its
intended scope. In W.S. Kirkpatrick & Co., Inc. v. Envtl. Tectonics Corp., Int'l, 493 U.S. 400, 170
S. Ct. 701, 107 L. Ed. 2d 816 (1990), afactually similar case, the defendant argued that Nigeria's
award of amilitary procurement contract asaresult of bribery wasalso an act of state. The Supreme

Court disagreed. Whether asingle sovereign awardsacontract or two sovereigns agreeto do so, the
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award is not a protected act of state if the Court does not have to rule on the validity of that award
and declareit ineffective.

The TSDA aso claimsthat the productions sharing contracts are protected "natural resource
licenses." They arenot. Rather, the production sharing contracts are commercial joint venturesin
which the TSDA, like ConocoPhillips, sharesin the risk, obtains approximately half of the oil and
natural gas produced, and may market and sell its portion, and benefits from the sale of its oil and
natural gas. Further, at its formation, the TSDA had to elect to use either limited licenses or more
expansive contracts. Having chosen production sharing contractsrather than licenses, it cannot now
claim that the production sharing contracts are "licenses.”

Finally, the TSDA claimsto be awholly non-commercial entity, and thusimmune from suit.
It extractsoil and natural gasfromthe Timor Sea. It exportstheoil to the United States. It contracts
with other private parties (here ConocoPhillips) to market and sell its oil in the United States. The
proceeds from the sale of its oil in the United States are deposited in banksin New York. In truth,
the TSDA is a "minera extraction company" that Congress specifically considered to be
guintessentially "commercia" and not immune from suit. Yet, the TSDA would have the Court
believethat its contracting, selling, marketing and profiting isnot commercial, but "regulatory.” As
acommercial entity whose acts caused direct effectsin the United States, TSDA finds no immunity
under the Foreign Sovereign Immunities Act, but is liable for its wrongs as any other defendant.

Argument

The TSDA, like the ConocoPhillips defendants, has moved to dismiss for lack of subject

matter jurisdiction, lack of personal jurisdiction, and failure to state aclaim. Oceanic will address

and refute all three.
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OCEANIC HAS STANDING TO ASSERT CLAIMS FOR DAMAGES BECAUSE

THE BRIBERY AND CORRUPTION OF THE TSDA DEPRIVED IT OF THE

OPPORTUNITY TOCOMPETEIN THE TIMOR SEA AND THEREBY INJURED

T

ConocoPhillips' bribery and corruption of Indonesian and East Timorese officials deprived
Oceanic of an "opportunity to meaningfully compete for, or even to bid for, rightsto explore for or
produce oil and natural gas in the Timor Gap." SAC { 6. Had Oceanic been afforded this
opportunity, it would have obtained production sharing contracts worth billions of dollars. SAC
116, 58. Asmorefully explainedin Part | of the Opposition to ConocoPhillips motion to dismiss,
thisinjury gives Oceanic standing to sue for damages.

The essential question to determine standing is whether "a party has a sufficient stakein an
otherwise justiciable controversy to obtain judicia resolution of that controversy[,]" because that
"stake" ensures satisfaction of the "case" or "controversy" requirement of Article Il of the
Consgtitution. SerraClubv. Morton, 405 U.S. 727, 731-32,92 S. Ct. 1361, 31 L. Ed. 2d 636 (1972)
(emphasis added).” To satisfy the case or controversy requirement, aplaintiff must show that: (1) it
has "suffered an injury in fact -- an invasion of alegally protected interest[,]" (2) thereis "a causal
connection between the injury and the conduct complained of[,]" and (3) itis"likely[] . . . that the
injury will beredressed by afavorabledecision.” Lujanv. Defendersof Wildlife, 504 U.S. 555, 560-
61, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992) (internal quotations omitted). When "ruling on a
motion to dismiss for want of standing, both the trial and reviewing courts must accept as true all

material allegations of the complaint and must construe the complaint in favor of the complaining

party." Warth v. Seldin, 422 U.S. 490, 501, 95 S. Ct. 2197, 2206, 45 L. Ed. 2d 343 (1975). The

! Courts also consider prudential principles when examining standing issues, such as whether the
"plaintiff [ig] . . . assert[ing] hisown legal rights and interests," and whether "the plaintiff's complaint . . .
fall[s] within the zone of interests to be protected or regulated by the statute or constitutional guarantee
in question." Valley Forge Christian Coll. v. Ams. United for Separation of Church and Sate, Inc., 454
U.S. 464, 474-75, 102 S. Ct. 752, 70 L. Ed. 2d 700 (1982) (internal quotations omitted).
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Court should not resolve factual issues on thismotion. Herbert v. Nat'l Acad. of Sciences, 974 F.2d
192, 197 (D.C. Cir. 1992).

A. Oceanic Suffered an Injury When it Was Deprived of the Opportunity to
Competefor and Obtain Production Sharing Contractswith the TSDA

The allegations here more than suffice to establish an injury in fact. The Second Amended
Complaint alleges that ConocoPhillips' bribery deprived Oceanic of the opportunity to compete for
production sharing contracts for oil and natural gasin the Timor Sea and that Oceanic would have
been awarded such contracts had it been able to compete fairly. See, e.g., SAC 6. Accordingly,
Oceanic haslost billionsof dollarsin revenueand seeks compensation for that injury. See SAC 158.

As Professor Tribe recognized, "the condition of being comparatively disadvantaged with
respect to amaterial matter is deemed a sufficiently concrete injury in fact[.]" Laurence H. Tribe,
American Constitutional Law 434 (3rd ed. 2000); see also Regents of the Univ. of California v.
Bakke, 438 U.S. 265, 280 n.14, 98 S. Ct. 2733, 57 L. Ed. 2d 750 (1978) (finding standing because
plaintiff suffered the loss of opportunity to compete on equal footing for any of the 100 seatsin the
class); Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 211-12, 115 S. Ct. 2097, 132 L. Ed. 2d
158 (1995) (standing existed because of plaintiff's diminished opportunity to compete because of
minority preference scheme). A plaintiff'sloss of or injury to the opportunity to compete gives it
standing under the particular federal law (RICO and antitrust statutes) and state law (unfair
competition law and businessinjury torts) that form the basis of Oceanic'ssuit. See, e.g., Terminate
Control Corp. v. Horowitz, 28 F.3d 1335, 1339-40, 1343 (2d Cir. 1994) (RICO action where plaintiff
was effectively denied opportunity to compete because it refused to pay kickbacks); Bieter Co. v.
Blomquist, 987 F.2d 1319, 1327-29 (8th Cir. 1993) (plaintiff sued under RICO for lost opportunity
theory because defendants bribed city officials to obtain development approval); DelLong Equip.

Co. v. Washington Mills Electro Minerals Corp., 990 F.2d 1186, 1198 (11th Cir. 1993) (finding
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standing for Robinson-Patman claim because plaintiff's "injury was a loss of opportunity to
compete"); Commercial Cleaning Servs. LLC, v. Colin Serv. Sys., Inc., 271 F.3d 374, 380-85 (2d Cir.
2001) (RICO case where defendant's illegal activities allowed it to underbid plaintiff); Astech-
Marmon, Inc. v. Lenoci, 349 F. Supp. 2d 265, 269 (D. Conn. 2004) (finding standing for plaintiff
suing under RICO and state unfair competition law regarding an allegedly corrupt bidding process).

The remaining requirements of Article Il standing--causation and redressability--have also
been satisfied. Oceanic'sloss of the profitsthat it would have derived from the production sharing
contractsin the Timor Seaisdirectly traceable to the bribery that deprived it of the ability to obtain
those contracts in the first instance. See SAC  18. Oceanic's injuries will be redressed by a
favorable outcomein this Court because the damages it seeks will compensate it for those injuries.
See, e.g., Kauthar SDN BHD v. Sernberg, 149 F.3d 659, 663 n.4 (7th Cir. 1998) ("[D]istrict court
could have awarded damages that would serve to redress [plaintiff's| injury.") (affirming dismissal
on other grounds).

Thus, Oceanic hasmorethan sufficiently demonstratedits"stake" inthecurrent suit to confer
standing: it (1) has a legally cognizable interest, (2) was injured due to the TSDA's illegal and
tortious acts, and (3) will be redressed for itsinjuries by afavorable decision.

B. Because Oceanic Suffered Injury to a Cognizable Legal Interest, TSDA's
Argumentsthat Oceanic Lacks Standing All Fail

The TSDA assertsthat Oceanic lacked standing becauseit did not havea"legally cognizable
right" to compete for production sharing contractsin the Timor Sea. Neither the Timor Sea Treaty
nor the "directives that the Australia-Timor-Leste Joint Commission has given to the Designated
Authority gavetheplaintiffssuch aright.” TSDA Motion at 6-7. Accordingtothe TSDA, Oceanic
is"no different from the dozens of other companies that might have wished to have competed in a

bidding process for the contracts in question, if there had been a competitive bidding process.”
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TSDA Mation at 9. The existence or absence of Oceanic's "rights’ goes to the merits of Oceanic's
claims, not standing. Oceanic need only show acognizableinterest. The ability to pursue business
interests unfettered by bribery and related misconduct undertaken by a United States competitor
qualifies as such an interest. In addition, Oceanic isdifferent than the"dozens of other companies’
that may have wished to compete for bidding rightsin the Timor Sea. TSDA Motion at 9. Oceanic
has, in fact, continuously, relentlessly pursued this opportunity: it never stopped trying to level the
playing field, including initiating contact with East Timorese governmental officials a every level
and presenting numerous proposals, outlining the many advantages available to East Timor if the
proposals were adopted. Oceanic's relentless efforts to obtain production sharing contracts caused
Alkatiri to ask Sergio Vieira de Mello, Head of the UNTAET Mission, to issue a gag order
prohibitingany UNTAET employee from speaking with Oceanic'srepresentatives. DeMelloissued
the gag order. SAC 1119. Oceanic was explicitly instructed by Jose Teixeriain 2002, one of the
East Timorese joint commissioners, not to bid for production sharing contracts in the Timor Sea
"because doing so would be an 'action that might annoy the Sunrise Field Group™ of which
ConocoPhillips owns a significant portion. SAC {1 124-25, 127. See generally SAC 1 113-25.
Moreover, Oceanic has alleged--and the Court must therefore accept--that absent ConocoPhillips
bribery, Oceanic would have secured production sharing contracts.

TheTimor Sea Treaty and the directives of the Joint Commission were actionstainted to the
core with corruption, and involved players paid off by ConocoPhillips. See, e.g., SAC 190, 104,
105, 106, 108, 109, 110, 111. The TSDA arguesthat standing is foreclosed by the very corruption
and bribery that Oceanic isseeking to challenge. The Timor Sea Treaty and the Joint Commission's
directives do not cut off the causal connection between the TSDA's actions and Oceanic's injuries

for the smple reason that they are part of the very same scheme of corruption, and therefore cannot

04163/649514.1 -7-



Case 1:04-cv-00332-EGS Document 85-1  Filed 04/18/2005 Page 21 of 59

qualify as independent intervening causes. Not surprisingly, the TSDA has failed to cite any
authority supporting its position. Energy Transp. Group, Inc. v. Maritime Admin., 956 F.2d 1206
(D.C. Cir. 1992), does not help the TSDA. Accordingtothe TSDA, inthat case the plaintiff had no
standing "until its first expression of interest . . . [because] until then it deliberately did not
participate in the process.” Id. at 1211-12. But Energy Transport immediately contrasted CC
Distribs. Inc. v. United Sates, 883 F.2d 146, 150-51 (D.C. Cir. 1989), which found standing when
the government agency failed to initiate a procurement process at all. Thus, cases such as Energy
Transport and CC Distribution, whichinvolve more stringent standing requirementsunder statutory
U.S. governmental contracting procedures, demonstrate the point that even a woul d-be competitor
has standing where the opportunity for any competition is wrongfully foreclosed.

TSDA aso points out that "[n]othing required the Designated Authority to put [the oil
exploration] areas out for bid[.]" TSDA Motion at 9. Whether that is true, the fact remains that
Oceanic has alleged that it would have been ableto profit from the production sharing contracts that
it would have been awarded absent ConocoPhillips corruption. That allegation must be accepted
astrue. For similar reasons, TSDA's assertion that its decisions were not affected by the corruption
of higher officials cannot be accepted at this stage.

The TSDA also seeksto shift theblamefor itsillegal actsontothe"Timor SeaTreaty . . . the
directives of the Australia-Timor-Leste Joint Commission[.]" TSDA Moation at 10. The TSDA
claimsthat the actionsit took, i.e., confirming that incumbent corrupt contract holderswould not be
displaced, are attributable to the Timor Sea Treaty and the Joint Commission and thus, not "fairly
... tracefable]” toit. Lujan, 504 U.S. at 560-61.

The TSDA's own authority, Smon v. E. Kentucky Welfare Rights Org., 426 U.S. 26, 96 S.

Ct. 1917, 48 L. Ed. 2d 450 (1976), undermines its "traceability" argument. In that case, indigent
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plaintiffs who were denied medical treatment at hospitals sued the treasury officials whose fiscal
decisions "‘encouraged' hospitals to deny servicesto indigents." Id. at 42-43. Applying the "case
or controversy”" requirement, the court found no standing, noting that the defendants whose
"injury . . . [would] betraced to the challenged action of the defendant” were the hospitals, i.e., the
parties enforcing the regulations at issue, and not the "officias of the Department of the Treasury"
who promulgated the underlying regulation. 1d. (commenting that "no hospital [was] adefendant™).
By thesamelogic, evenif TSDA claimsthat it was "directed not to put the[] [ Timor Sea] contracts
out for bids," the TSDA, like the hospitals in Smon, determined whether there would be a bidding
process and who would ultimately winthebid. That the Joint Commission may have had aguiding
hand in ensuring that the TSDA was swayed by corruption does not absolve the TSDA of liability,
and certainly does not break the causal connection between the TSDA's actions and the destruction
of Oceanic's opportunity to compete.

In any event, as set forth in the Second Amended Complaint, the TSDA was an active
participant in defendants' scheme of corruption. See, e.g., SAC 11 126, 135, 139.2 Just as an
accomplice should not be permitted to immunize itself from liability by blaming another cohort,
here, the TSDA cannot escape liability for its actions.

. THE COURT HAS JURISDICTION OVER THE TSDA AND THE CLAIMS
BROUGHT BY OCEANIC AGAINST IT

The TSDA argues that it isimmune from the claims against it because it is the agency of
foreign governments. See TSDA Motion at 11-18. The Foreign Sovereign Immunities Act
("FSIA™), 28 U.S.C. 88 1330, 1602-11, does not, however, permit foreign governments and their
agents to engage in commercial activities like a private party and then claim sovereign immunity
against claims arising out of those activities. Moreover, the TSDA's production sharing contracts

2 |n the motion, the TSDA acknowledges that the Timor Sea Treaty imposed upon it the ability

to be "party to legal proceedings." TSDA Motion at 7. Assuch, the TSDA isalogica party to these
proceedings.

04163/649514.1 -9-



Case 1:04-cv-00332-EGS Document 85-1  Filed 04/18/2005 Page 23 of 59

with ConocoPhillips plainly involve the TSDA in commercial activities because those contracts
make the TSDA apartner in the production, marketing, and sale of petroleum from the Timor Sea.
As aconsequence, even if the TSDA qualifies as an agency of aforeign government,?® it must face
the claim that it awarded production sharing contracts to ConocoPhillips rather than Oceanic dueto
bribery and corruption.

A. TheForeign Sovereign ImmunitiesAct PreventsAgenciesof Foreign Sovereigns

that Engage in Commercial Activities from Claiming Immunity from Claims
Arising Out of Those Commercial Activities.

As the TSDA points out, see TSDA Motion at 17, foreign sovereigns initially enjoyed
absoluteimmunity inthe United States. Theadoption of therestrictivetheory of sovereignimmunity
in 1952 curtailed broad foreign sovereign immunity. The Supreme Court has recognized, "[u]nder
this[restrictive] theory, immunity is confined to suitsinvolving the foreign sovereign's public acts,
and does not extend to cases arising out of aforeign state's strictly commercial acts.”" Verlinden B.V.
v. Cent. Bank of Nigeria, 461 U.S. 480, 486-87, 103 S. Ct. 1962, 76 L. Ed. 2d 81 (1983). This
restriction ensures that American citizens who engage in commercial activities with a foreign
sovereign are not deprived of aforum for resolving disputesthat arise from those activities. SeeH.
R. Rep. No. 94-1487, at 6-7 (1976), reprinted in 1976 U.S.C.C.A.N. 6604, 6605. Consequently,
under the restrictive theory of sovereign immunity, when aforeign sovereign or its agency engages

incommercial activity, itis"liablein the same manner and to the same extent asaprivateindividua

acting in like circumstances." Verlinden, 461 U.S. at 488-89.

% Because the TSDA is four degrees removed from Australia and East Timor, see Timor Sea
Treaty, May 20, 2002, Austl.-E. Timor, 2003 Austl. T.S. No. 13 ("Timor Sea Treaty"), art. 6(a) (noting
that the authority was formed by the Joint Commission, which in turn was formed by the Ministerial
Council appointed by Australiaand East Timor), it is questionable whether it qualifies as aforeign state
after the Supreme Court's decision in Dole Food Co. v. Patrickson, 538 U.S. 468, 123 S. Ct. 1655, 155 L.
Ed. 2d 643 (2003).
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The FSIA codifies and expands this restriction on foreign sovereign immunity. See, e.g.,
Republic of Austriav. Altmann, 541 U.S. 677, 124 S. Ct. 2240, 159 L. Ed. 2d 1 (2004). Specifically,
the FSIA provides that foreign countries and their agencies shall not be immune from any case:

in which the action is based upon [1] acommercia activity carried on in the United States

by aforeign state; [2] or upon an act performed in the United States in connection with a

commercial activity of theforeign state el sewhere; or [3] upon an act outside the territory of

the United Statesin connection with acommercia activity of theforeign state el sewhereand

that act causes adirect effect in the United States.
28 U.S.C. 8 1605(b). Under the Act, the commercia character of an activity is determined by its
nature rather than its purpose. See 28 U.S.C. 8 1603(d). To determine whether an activity is
"commercial,” courts do not look to whether the foreign government is seeking to fulfill uniquely
governmental sovereign objectives, nor do they need to find that the government acted with aprofit
motive. See Republic of Argentinav. Weltover, Inc., 504 U.S. 607, 614, 112 S. Ct. 2160, 119 L. Ed.
2d 394 (1992). Instead, "the issue is whether the particular actions that the foreign state performs
(whatever the motive behind them) arethetype of actions by which aprivate player engagesin'trade
and traffic or commerce." 1d. (quotations omitted) (emphasisin original).

Under the third prong of the commercial activities exception, conduct need not be entirely
commercial to fall under the exception. "[T]he FSIA does not require that every act by the foreign
state be commercial for thethird clause of thecommercial activity exceptionto apply.” Adler v. Fed.
Republic of Nigeria, 107 F.3d 720, 725 (9th Cir. 1997). Aslong asan act "causes adirect effect in
the United States,” it need only be "in connection with a commercia activity." 28 U.S.C.
§ 1605(a)(2). Moreover, the effect of the act need not be substantial or even foreseeable. See
Princz v. Fed. Republic of Germany, 26 F.3d 1166, 1172 (D.C. Cir. 1994); see also Voest-Alpine

Trading USA Corp. v. Bank of China, 142 F.3d 887, 894-95 (5th Cir. 1998) (noting that the effect

in the U.S. need not be "legally significant"). To satisfy the commercial activities provision, an
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effect need only be "more than 'purely trivia™ and follow "'as an immediate consequence of the
defendant's activity." Princz, 26 F.3d at 1172 (quoting Weltover, 504 U.S. at 617).

B. The TSDA Does Not Enjoy Sovereign |mmunity from Oceanic's Claims

The TSDA is not protected by sovereign immunity in this case because the claims against
it are based upon conduct--the TSDA's corrupt award of production sharing contracts to
ConocoPhillips--that is closely connected to commercia activity and that has direct effectsin the
United States.

1 Commercial Activity

The TSDA's award of the production sharing contracts to Conoco-Phillips was part of a
plainly commercial activity: namely, the effort to produce, market, and sell the petroleum from the
Timor Sea. The TSDA was organized to permit Australiaand Timor to benefit from the marketing
of oil extracted from the Timor Sea. When Australia and Timor entered into the treaty that
established the TSDA, they explicitly recognized the benefits that would flow from "providing a
continuing basis for petroleum activities,” which include the "production, transportation, and
marketing" of oil. Timor Sea Treaty, May 20, 2002, Austl.-E. Timor, 2003 Austl. T.S. No. 13
("Timor SeaTreaty"), preamble and art. 1(k). Accordingly, it laid the groundwork for an entity, the
TSDA, that had the capacity to acquire property, to contract, and to be a party to legal proceedings.
Id. at art. 6(b)(iii). The Joint Commission, which oversees the TSDA, adopted a mining code that
requiresthe TSDA toretaininitial ownership of oil extracted from the Timor Seaand to takeashare
of the petroleum produced from it. See Risa Dec., Ex. 4, art. 4 1 3. Indeed, the code enables the
TSDA, should it so choose, to market petroleum extracted from the Timor Seaitself. Seeid. at art.

495.
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In keeping with themining code, the TSDA hasnot simply licensed ConocoPhillipsto extract
oil fromthe Timor Seg; it has entered into "Production Sharing Contracts' that create acommercial
joint venture between the TSDA and ConocoPhillips. SeeRisaDec., 2 and Exs. 5-6. Under these
contracts, ConocoPhillips extracts both its portion and the TSDA's portion of the oil and natural gas
from the Timor Sea. Specifically, the contracts require ConocoPhillips to submit annua work
programs and budgets for the TSDA's approval. Risa Dec., Ex. 5, § 4.8. It adso provides for a
division of revenue, in which ConocoPhillips recovers its operating costs and the TSDA captures
an increasing percentage of the profits. Seeid. at § 7.3 (providing for the TSDA to receive 50% of
profitsif 50,000 barrels per day are produced, 60% for the first additional 100,000 barrels per day,
and 70% for any additional production). The production sharing contractsalso reservetothe TSDA
the right to market petroleum covered by the contract itself. Seeid. at § 7.11.

TheTSDA'sactivitiesunder the production sharing contractswith ConocoPhillipsareplainly
commercia. Itishornbook law that an activity is commercial "if it is concerned with production,
sale, or purchase of goods." Restatement (Third) of the Foreign Relations Law of the United States
8453, cmt. b (1987); accord U.C.C. 8 2-107. Indeed, natural resource extraction is a paradigmatic
commercia activity: in enacting the FSIA, Congress specifically identified a"mineral extraction
company” as a commercial activity. H.R. Rep. No. 94-1487, at 16 (1976), reprinted in 1976
U.S.C.C.A.N. 6604, 6615-16. Asaconsequence, the TSDA'sproduction sharing contractsconstitute
acommercial activity under the FSIA. "Thereisnothing uniquely sovereign about acontract to enter
ajoint venture to discover and extract oil and gas with specified methods of sharing in profits and
losses wherein one of the partiesisamineral owner entitled to receive royalties from production.”
Connecticut Bank of Commerce v. Republic of Congo, 309 F.3d 240, 263 (5th Cir. 2002) (Dennis,

J., concurring); seealso United World Trade, Inc. v. Mangyhshlakneft Oil Prod. Ass'n, 821 F. Supp.
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1405, 1408-09 (D. Colo. 1993) (state-owned oil company conceding that it was engaged in
commercia activity), aff'd, 33 F.3d 1232 (10th Cir. 1994).

It makes no difference that the TSDA is marketing and selling oil through ConocoPhillips.
Natural resource owners frequently contract with production companies to exploit those resources.
Moreover, the TSDA is a partner in ConocoPhillips operations because the TSDA is not simply
selling its oil to ConocoPhillips and leaving ConocoPhillips to deal with the vicissitudes of the
market. To the contrary, the TSDA shares the risk with ConocoPhillips: the production sharing
agreements provide that any revenue from oil extracted by ConocoPhillips will be used first to
reimbursethelatter'soperating costsand that profitsabove and beyond those expenseswill be shared
by the parties. Private parties regularly enter into ventures of this nature; joint ventures in which
parties share therisk of loss and potential for benefits plainly qualify as commercial activities. See
Weltover, 504 U.S. at 614; see also Ernest E. Smith & John S. Dzienkowski, A Fifty Year
Per spective on World Petroleum Arrangements, 24 Texas Int'l L.J. 13, 38-39 (1989) (noting the
resemblance between production sharing contracts and the typical joint venture). Nor doesit make
any difference that the production sharing contracts confirmed arrangements created by public
biddingin 1991. See SAC {1 75-78, 125-26. Contracts are routinely bid out in the private sector
and therefore easily qualify as commercial activities under the FSIA. See, e.g., AMPAC Group
Inc. v. Republic of Honduras, 797 F. Supp. 973, 976 (S.D. Fla. 1992) ("The sale of acompany from
itsownersto the highest bidder isaroutinecommercial transaction."); seealso U.S. Fidelity & Guar.
Co. v. Braspetro Oil Servs. Co., 219 F. Supp. 2d 403 (S.D.N.Y. 2002), vacated in part, 369 F.3d 34
(2d Cir. 2004) (defendants conceded that the bi dding process and subsequent transactions constituted
"commercial activity."). Thus, the TSDA clearly engages in commercia activity pursuant to the

production sharing contracts.
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2. Direct Effects

The TSDA's production sharing contracts with ConocoPhillips have direct effects in the
United States. First and foremost, the award of those contracts to ConocoPhillipsinjured Oceanic
because Oceanicwould havereceived theaward absent ConocoPhillips bribery and corruption. See,
e.g., SAC 1, 6. Suchaninjury constitutes a"direct effect in the United States" under the FSIA.
The Fifth Circuit held nearly two decades ago that a breach of contract affects the United States
when the injured party is domestic even if the payment was not required to have been made in the
United States. See Callgjo v. Bancomer, SA., 764 F.2d 1101, 1111-12 (5th Cir. 1985) (finding that
"[s]ince the Callgos were located in the United States, the effects of Bancomer's breach were
inevitably felt by them there,” whether or not the legal place of payment wasin the United States).
In a case cited by the TSDA, this Court has recognized and applied the Fifth Circuit'sruling. See
Virtual Defense & Dev. Int'l, Inc. v. Republic of Moldova, 133 F. Supp. 2d 1, 7 (D.D.C. 1999) (citing
Callgo and finding direct effect based upon injury to United States plaintiff); see also Voest-Alpine
Trading USA, 142 F.3d at 897 ("[A] financial loss incurred in the United States by an American
plaintiff, if it is an immediate consequence of the defendant's activity, constitutes a direct effect"
under the FSIA). For this reason aone, the TSDA's corrupt award of the production sharing
contracts to ConocoPhillips rather than Oceanic had a direct effect in the United States under the
FSIA.

The production sharing contracts had direct effects on the United States in three other ways
aswell. First, ConocoPhillips representatives flew from the United States with large amounts of
cash paymentsto bribe Timorese officialsto award their company the production sharing contracts,
see SAC 11190-91, 100-01, 110, and thefruits of the conspiracy were redirected back to banksin the

United States. Seeid. 111131-40. Second, pursuant to the production sharing contracts, millions of
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barrels of oil were extracted from the Timor Sea, shipped to the United States, and then sold here
for the commercial benefit of the TSDA. 1d. §1128-30. Third, the proceeds from these saleswere
deposited or transferred to the TSDA's Chase Manhattan Bank accounts in the United States. Id.
19 132-44. These actions also satisfy the direct effect requirement. Even thefailureto remit funds
to a United States bank account shows a direct effect in the United States. See, e.g., Weltover, 504
U.S. at 617-18; Voest-Alpine, 142 F.3d at 896; Hanil Bank v. PT. Bank Negara Indonesia, 148 F.3d
127, 132 (2d Cir. 1998). It follows that the deliberate direction of funds to a United States bank
constitutes a direct effect as well. In addition, in yet another case cited by the TSDA, the Ninth
Circuit recognized that the acts of a U.S. co-conspirator in the United States in furtherance of a
conspiracy weresufficient to establish adirect effect inthe United States. See Adler v. Fed. Republic
of Nigeria, 219 F.3d 869, 874-78 (9th Cir. 2000). ConocoPhillips conduct in the United Statesin
furtherance of the conspiracy therefore also establishes a direct effect.

Thus, both the commercia activity and the direct requirements have been satisfied, and the
FSIA therefore prohibits the TSDA from asserting sovereign immunity.

C. TheTSDA'sAttemptstoEvadetheFSIA'sCommercial ActivitiesProvision Are
Meritless.

The TSDA assertsthat the commercial activity exceptionisinapplicablefor severa reasons,
none of which can withstand scrutiny. See TSDA Motion at 11-16. The TSDA'sfirst argument is
that "natural resource contracts are not considered commercial." TSDA Motion at 12. This
argument is meritless. Asthe Fourth Circuit recognized in Globe Nuclear Servs. and Supply, Ltd.
v. AO Techsnabexport, 376 F.3d 282 (4th Cir. 2004), application of the FSIA is not dictated by a
foreign sovereign's characterization of itsconduct. Seeid. at 290 (noting that such apractice would
"strip the 'commercia activity' exception of much, if not al, of its meaning"). Nor isthe FSIA

inapplicable simply because the production sharing contracts relate to natural resources. Although
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the case law recognizes that protecting natural resources is a sovereign activity, it does not follow
that a contract involving natural resources cannot involve commercial activity. Instead, the law in
guestion stands "for the narrower and much sounder principle that the grant of a license to operate
within sovereign territory and to extract natural resources from within that territory is sovereign
activity." 1d. (emphasis added).

Implicitly recognizing this principle, the TSDA assertsthat it has "not been involved in the
exploitation and marketing of resources’ and that its conduct in connection with the production
sharing contracts has "not been any more ‘commercial’ than a'mere licensor['s] activities." TSDA
Motion at 13. That is plainly untrue. The production sharing contracts are much more than mere
licenses. They do not simply authorize ConocoPhillipsto extract oil from the Timor Sea. Asnoted
above, they createajoint oil production and marketing venture providing for the marketing and sale
as well as extraction of the oil in which the TSDA shares with ConocoPhillips the risk of the
enterprise.

The text of the Timor Sea Treaty precludes any argument that the production sharing
contractsare"licenses." The Treaty givesthe TSDA responsibility for "petroleum activities,” which
are defined as "al activities undertaken to produce petroleum, authorised or contemplated under a
contract, permit or licence [sic]." Timor Sea Treaty, art. 1(k). The formative document thus
contemplated "petroleum activities' taking place in the Timor Gap pursuant to "contract, permit or
license." The TSDA elected to use a production sharing contract rather than alicense. The treaty
drew adistinction between these arrangements, and that distinction must be given meaning. "It is,
of course, a'cardinal principle of statutory construction that a statute ought, upon the whole, to be
so construed that, if it can be prevented, no clause, sentence, or word shall be superfluous, void, or

insignificant.™ Tottenv. Bombardier Corp., 380 F.3d 488,499 (D.C. Cir. 2004) (citing Alaska Dep't
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of Envtl. Conservation v. EPA, 540 U.S. 461 n.13, 124 S. Ct. 983, 157 L. Ed. 2d 967 (2004));
|celand Seamship Co., Ltd. v. United States Dep't of the Army, 201 F.3d 451, 458 (D.C. Cir. 2000)
("When interpreting atreaty . . . , we are guided by principles similar to those governing statutory
interpretation.").

Nor do any of the cases cited by the TSDA suggest otherwise. Of the five cases cited by the
TSDA, see TSDA Motion at 12, one involved a contract for services rather than natural resources,
see Rush-Presbyterian-S. Luke's Med. Ctr. v. Hellenic Republic, 877 F.2d 574 (7th Cir. 1989),
another involved shoe manufacturing, see Millen Indus., Inc. v. Coordination Council for N. Am.
Affairs, 855 F.2d 879 (D.C. Cir. 1988), and a third found sovereign immunity waived. See World
Wide Minerals, Ltd. v. Republic of Kazakhstan, 296 F.3d 1154, 1161-64 (D.C. Cir. 2002). A fourth
caseinvolved alicensefor the export of anatural resource (rhesus monkeys), but did not involvethe
foreign government in the production, transportation, or sale of that resource. See MOL, Inc. v.
Peoples Republic of Bangladesh, 736 F.2d 1326 (9th Cir. 1984). Moreover, far from supporting the
TSDA, thefinal case cited by it recognizesthat, even though oil isanatural resource, the FSIA does
not bar clams relating to a sovereign's sale of oil. See Int'l Assn of Machinists & Aerospace
Workersv. OPEC, 649 F.2d 1354, 1358 (9th Cir. 1981); see also World Wide Minerals, 296 F.3d
at 1165 (citing Int'l Ass'n of Machinistswith favor). Thus, here again, the TSDA hasfailed to show
that the production sharing contracts are sovereign rather than commercial activities.

Next, the TSDA contendsthat thereisno connection betweenthecommercial activity carried
on by it and the conduct on which Oceanic's clam isbased. See TSDA Motion at 13-14. That is

incorrect. Oceanic's claim is based upon the award of the production sharing contracts to
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ConocoPhillips through bribery and corruption, and, as shown above, the award of those contracts
isplainly related to the TSDA's commercial activities conducted pursuant to those contracts.*

The TSDA aso assertsthat the sale and marketing of petroleum is not commercia because
the TSDA has certain sovereign responsi bilities, such as"search and rescue operations,” "air traffic
measures' or "pollution control." TSDA Motion at 12. Oceanic'sclaimisnot, however, based upon
the TSDA'sexerciseof any of thesefunctions, and, eventhe TSDA 'sauthority recognizesthat, where
asovereign's activity has both commercial and sovereign elements, application of the FSIA turns
upon the element upon which the claim against the sovereignis based. See Millen, 855 F.2d at 879.

D. Personal Jurisdiction Over The TSDA Comports With Due Process

This Court has persona jurisdiction over the TSDA as to every claim because (1) the
commercial activity exception to the FSIA providesthis Court with subject matter jurisdiction over
every claim, see 28 U.S.C. § 1605(a)(2) (2002); Verlinden, 461 U.S. at 489 (“If one of the specified
exceptions to sovereign immunity applies, a federal district court may exercise subject- matter
jurisdiction under § 1330(a) . . . ."”); and (2) service has been properly made under § 1608 of the

FSIA. 28 U.S.C. § 1330(b) (2004); Price v. Socialist Peopl€e’s Libyan Arab Jamahiriya, 294 F.3d

* The TSDA will argue on reply it does not fall within the commercial activity exception
because Oceanic has not shown that the suit is "based upon” TSDA's commercial activity. Oceanic need
only show that the suit be "in connection with a commercial activity of the foreign state.” 28 U.S.C.

§ 1605(a)(2). The Supreme Court rejected an argument that suits under the third commercial activity
exception must be "based upon” the defendants commercial activity: "Distinctions among descriptions
juxtaposed against each other are naturally understood to be significant...and Congress manifestly
understood there to be a difference between a suit 'based upon' commercial activity and one 'based upon’
acts performed 'in connection with' such activity. The only reasonable reading of the former term calls
for something more than a mere connection with, or relation to, commercial activity." See Saudia Arabia
v. Nelson, 507 U.S. 349, 357-58, 113 S. Ct. 1471, 123 L. Ed. 2d 47 (1993) (quoting 28 U.S.C. § 1605(a)
(2)); see Goodman Holdings v. Rafidain Bank, 26 F.3d 1143, 1145-47 (D.C. Cir. 1994) (where both the
first and third clauses were potentially applicable, the Court applied the more stringent "based upon”
requirement to the first clause of § 1605(a)(2) and only applied a "direct effects" requirement to the third
clause); Lempert v. Republic of Kazakstan, Ministry of Justice, 223 F. Supp. 2d 200, 202-04 (D.D.C.
2002) (same). Seealso|.T. Consultants, Inc. v. Republic of Pakistan, 351 F.3d 1184, 1186-90 (D.C. Cir.
2003); Janini v. Kuwait Univ., 43 F.3d 1534 (D.C. Cir. 1995).
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82, 89 (D.C. Cir. 2002) (“If service of process has been made under § 1608, personal jurisdiction
over aforeign state exists for every claim over which the court has subject matter jurisdiction.”).’
The TSDA has stipulated that it was properly served in aJune 1, 2004 stipulation that the Court “so
ordered” on June 2, 2004.

Because the TSDA knowingly and willfully participated in and is associated with an illegal
enterprise, SAC 11 163-64, it has significant contacts with the United States, see 11(B)(2) supra. It
isboth fair and reasonablefor this Court to assert personal jurisdiction over the TSDA. Due process
requires that the defendant "have [had] certain minimum contacts with [the forum] such that the
maintenance of the suit does not offend traditional notions of fair play and substantial justice.”
Creighton Ltd. v. Gov't of Qatar, 181 F.3d 118, 127 (D.C. Cir. 1999) (quoting Int'l Shoe Co. v.
Washington, 326 U.S. 310, 316, 66 S. Ct. 154, 90 L. Ed. 95 (1945)). "The defendant's conduct and
connection with the forum State [should be] such that he should reasonably anticipate being haled
into court there." World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297, 100 S. Ct. 559,
62 L. Ed 2d 490 (1980). "When a corporation 'purposefully avails itself of the privilege of
conducting activitieswithin the forum state,' it has clear notice that it is subject to suit there..." Id.
(quoting Hanson v. Denckla, 357 U.S. 235, 253, 78 S. Ct. 1228, 2 L. Ed. 2d 1283 (1958)) (internal
citation omitted).

The TSDA has "purposefully availed" itself of the privilege of conducting activities in the
United States by (i) shipping millions of barrels of oil to the United States; (ii) maintaining bank
accounts in the United States; (iii) directing proceeds from the sale of oil in the United States to
United Statesbank accounts; (iv) enteringinto production sharing contractsgoverning theforegoing

® Foremost-McKesson, Inc. v. Isamic Republic of Iran, 905 F.2d 438, 442 (D.C. Cir. 1990)
(“Personal jurisdiction under FSIA exists so long as subject matter jurisdiction exists and service has
been properly made pursuant to 28 U.S.C. 8 1608.”); Campuzana v. |slamic Republic of Iran, 281 F.
Supp. 2d 258, 271-72 (D.D.C. 2003) (same); Int'l Road Fed'n v. Embassy of the Democratic Republic of

Congo, 131 F. Supp. 2d 248, 250-51 (D.D.C. 2001) (finding personal jurisdiction under 28 U.S.C.
§ 1330(b) and D.C. venue under 28 U.S.C. § 1391(f)).
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conduct; and (v) distributing the proceedsamong thejoint venture partners. See Section|1.B., supra;
see also SAC 11 132-44. In addition, the TSDA's co-conspirator, ConocoPhillips, has a corporate
officein the District of Columbia, see SAC /12, where James Godlove, asignificant participant in
the events giving rise to this case, operates as a federal lobbyist for the company. See SAC { 12.
Jurisdiction over the TSDA comports with due process.

1. OCEANIC HAS STATED VIABLE CLAIMS FOR RELIEF IN THE SECOND
AMENDED COMPLAINT

A. On a Motion to Dismiss, the Court Must Accept the Facts Pled and Cannot
Consider Evidence Extraneous to the Complaint

The TSDA has asked the Court to dismiss the Second Amended Complaint asinadequately
pled. First, it challengesthe Second Amended Complaint in its entirety pursuant to the act of state
affirmative defense. It has also claimed that Oceanic failed to adequately plead each claim it
asserted. In ruling on the TSDA's Rule 12(b)(6) motion to dismiss, the Court must accept the
alegations of the complaint as true, and construe all inferences in plaintiff's favor. Artis v.
Greenspan, 223 F. Supp. 2d 149, 152 (D.D.C. 2002). So construed, "a complaint should not be
dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff[s] can prove
no set of factsin support of [their] claim which would entitle [them] to relief.” Conley v. Gibson,
355U.S.41,45-46,78 S. Ct. 99, 2 L. Ed. 2d 80 (1957).° In other words, if Oceanic haspled asingle
set of facts that would entitle it to relief, the motion must be denied.

B. TheAct of State Doctrine Does Not Bar Oceanic's Claims

The TSDA assertstheact of state affirmative defense and asksthe Court to dismisstheentire
Second Amended Complaint on that ground. TSDA arguesthat Oceanic's clams are barred by the

act of state defense because an annex to the Timor Sea Treaty purportedly prohibits bidding or

® See Kowal v. MCI Communications Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994); Biton v.
Palestinian Interim Self-Gov't Auth., 310 F. Supp. 2d 172, 177 (D.D.C. 2004); Artis, 223 F. Supp. 2d at
152; Hershey Foods Corp. v. U.S Dep't of Agric., 158 F. Supp. 2d 37, 38 (D.D.C. 2001).
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competition for production sharing contracts. See TSDA Motion at 18-24. Actually, theannex does
no morethan award four production sharing contractsto ConocoPhillips. Asthe Supreme Court has
recognized, the act of state doctrine does not bar claims relating to corrupt contract awards where
the validity of the contract itself isnot at issue. The defense also fails because the purported acts
of state are commercial and were induced by corruption.

1 The Act of State DoctrinelsNot Applicableto This Case

@ Oceanic Does Not Seek to Invalidate Annex F of the Timor Sea
Treaty

TSDA argues that a single purported act of state--Annex F to the Timor Sea Treaty--bars
Oceanic's claims because it announced "there will be no bidding, and no opportunity for
competition." TSDA Motionat 3. Actually, Annex F says nothing about bidding or competition.
Rather, it awards four production sharing contracts to ConocoPhillips. It reads:

Contracts shall be offered to those corporations holding, immediately before entry

into force of the Treaty, contracts numbered 91-12, 91-13, 95-19 and 96-20 on the

same terms as those contracts, modified to take into account the administrative

structure under this Treaty, or as otherwise agreed by East Timor and Australia.

Timor Sea Treaty, Annex F, Risa Dec., Ex. 2. Such an award does not implicate the act of state
doctrine.’

"The act of state doctrine . . . precludes the courts of this country from inquiring into the

validity of the public actsarecognized foreign sovereign power committed withinitsown territory.”

" Notably, TSDA relieson Int'l Ass'n of Machinists, 649 F.2d at 1354, to articulate the act of
state doctrine, see TSDA Motion at 24, but fails to point out that this case was subsequently disapproved
by the Ninth Circuit in Sderman de Blake v. Republic of Argentina, 965 F.2d 699, 708 n.8 (9th Cir.
1992). In Sderman, the Ninth Circuit stated that Int'l Assn of Machinists was a panel decision issued
prior to the Supreme Court's opinion in W.S. Kirkpatrick, "which clarified the nature of the act of state
doctrine.” 1d. Not only has Int'l Ass'n of Machinists been disclaimed by the Ninth Circuit, it is at odds
with W.S. Kirkpatrick. InInt'l Ass'n of Machinists, alabor union sought to enjoin thirteen petroleum
exporting countries from fixing prices for petroleum. Int'l Ass'n of Machinists, 649 F.3d at 1355-56.
Those claims directly challenged the right of those countries to enter into international agreements
regarding their natural resources. 1d. Oceanic's claims, on the other hand, in no way challenge the right
of East Timor and Australiato enter into atreaty to exploit petroleum. It isthe corrupt activities of
ConocoPhillips and the TSDA that form the heart of Oceanic's case.
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Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 401, 84 S. Ct. 923, 11 L. Ed. 2d 804 (1964).
It does not, however, preclude decisions that may impact or embarrass foreign concerns. To the
contrary, asthe Supreme Court recently emphasized, courts have the "power, and . . . obligation, to
decide cases and controversies properly presented to them. The act of state doctrine does not
establish an exception for cases and controversies that may embarrass foreign governments.. . . ."
W.S Kirkpatrick, 493 U.S. at 409.

Moreover, the Supreme Court has held that the act of state defense does not bar claims for
damages resulting from acompetitor's bribery of foreign government officials. In W.S Kirkpatrick,
493 U.S. at 406-08, plaintiff alleged that W.S. Kirkpatrick & Co. bribed Nigerian officialsto prevent
Nigerian officials from awarding military procurement contracts to the plaintiff and to obtain the
contractsitself. Id. Theplaintiff asserted that the conduct violated RICO, the Robinson-Patman Act
and state anti-racketeering laws and sought only damages to compensateit, not declaratory or other
coerciverelief. 1d. at 407.

The Supreme Court rejected the suggestion that the decision of the Nigerian government to
award the military procurement contract was an "act of state" that United States courts could not
review. ld. at 406. It held that the plaintiff "was not trying to undo or disregard the governmental
action," and therefore, no claim "require[d] adetermination that Nigeria's contract with Kirkpatrick
International was, or wasnot, effective.” 1d. at 406. In so doing, the Court recognized the possibility
that "the facts necessary to establish the [RICO and Robinson-Patman Act] clam[s] will also
establish that the contract was unlawful” and will require findingsthat "the contract isinvalid.” Id.
It nonethel essheld the act of state doctrine inapplicable because to addressthose claimsacourt need
not decide "the effect of official action by aforeign sovereign” in the "sense of being sought to be

declared ineffective elsewhere.” 1d. (emphasisin original). Thus "[r]egardless of what the court's
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factual findings may suggest as to the legality of the Nigerian contract, its legality is simply not a
question to be decided in the present suit . .. ." 1d.2

W.S Kirkpatrick controlshere. Liketheplaintiff inthat case, Oceanic seeksdamages against
acompetitor who bribed aforeign government official to obtain acommercial contract, and it seeks
only damages.” SAC 1 1, Prayer for Relief. AsinW.S Kirkpatrick, Oceanic doesnot ask this Court
to decide--and the Court need not decide--the "effect of official action by aforeign sovereign.” 1d.
at 406 ("That doctrine has no application [when] . . . the validity of no foreign sovereign act is at
issue."); Ricaud v. Am. Metal Co., 246 U.S. 304, 310, 38 S. Ct. 312, 62 L. Ed. 733 (1918).

At most, the adjudication of Oceanic's claims may require an inquiry into the motivations
behind the acts of East Timor (including its decision to confirm ConocoPhillips' production sharing
contracts). The act of state doctrine, however, does not preclude inquiry into the "motivation”

behind acts of state.’® See W.S. Kirkpatrick, 493 U.S. at 407.

8 This holding directly contradicts the Ninth Circuit's conclusion in Clayco Petroleum Corp. v.
Occidental Petroleum Group, 712 F.2d 404, 407-08 (9th Cir. 1983), that the act of state doctrine barred
"inquiries.. . . into the authenticity and motivation of the acts of foreign sovereigns.” Thus, Clayco has
been implicitly overruled by the Supreme Court's decision in W.S. Kirkpatrick.

® Oceanic has never asserted that there is a damages "exception” to the act of state doctrine.
TSDA Motion at 24. In fact, the Supreme Court made clear in W.S. Kirkpatrick that the act of state
doctrine is simply not applicable when the court need not decide the legality of an official act by a
foreign sovereign. W.S Kirkpatrick, 493 U.S. at 406-08. In W.S. Kirkpatrick, the Supreme Court held
that the act of state doctrine did not apply to plaintiff’s claim for damages resulting from a competitor’s
bribery of aforeign government official. 1d. Further, this Court, in World Wide Minerals, recognized
that when a plaintiff seeks only damages, it is unlikely that a court will have to pass on the validity of a
purported act of state. Specifically the court ruled that, with respect to the private corporate defendant
(like the ConocoPhillips defendants), the “act of state doctrine would not bar claims against [it] because
the situation would be analogousto W.S. Kirkpatrick.” World Wide Minerals, Ltd. v. Republic of
Kazakhstan, 116 F. Supp. 2d 98, 105 (D.D.C. 2000).

Underhill v. Hernandez, 168 U.S. 250, 18 S. Ct. 83, 42 L. Ed. 456 (1897), is not inconsistent
with W.S. Kirkpatrick. In Underhill, the Supreme Court found the act of state applicable because
plaintiff was entitled to damages only if the act of state was deemed invalid (plaintiff's damages arose
solely from the foreign state's denial of a passport). The plaintiff could not state a claim in Underhill
unlessthe act of state (i.e., the denial of the passport) was deemed invalid. That is not the case here.
Oceanic's claims do not arise from the Timor Sea Treaty, or any other purported acts of state. Oceanicis
entitled to seek damages resulting from defendants' unlawful conduct whether or not the purported acts of
state are deemed valid or invalid.

19 The TSDA's lengthy quote from the Supreme Court's opinion in Fletcher v. Peck, 10 U.S. 87,

(continued...)
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(b)  TSDA Cannot Distinguish W.S. Kirkpatrick

To avoid this controlling precedent, the TSDA asserts that "adjudication of this case would
alsorequire. .. that this Court declare Annex F of the Timor SeaTreaty . . . to beinvalid." TSDA
Motion at 2. Oceanic seeks no declaratory or injunctive relief, much less a declaration that Annex
Fisinvalid. Liketheplaintiff in W.S Kirkpatrick, Oceanic seeks exclusively monetary damagesfor
the bribery and corruption that deprived it of an opportunity to compete for production sharing
contracts for oil and natural gasin the Timor Sea.

The TSDA also argues that Oceanic cannot recover damages for defendants' corruption
unless the Court invalidates Annex F. TSDA Motion at 18. Oceanic seeks damages for the
corruption that occurred in connection with the award of ConocoPhillips production sharing
contracts. It does not seek to require re-bidding.

It makes no difference that Oceanic has chosen to name the TSDA--ConocoPhillips' joint
venture partner--as a defendant. This is not a case where Oceanic is seeking damages from the
sovereignitself. Oceanic seeksdamagesfrom acommercial entity created by foreign sovereignsfor
the sole purposes of entering into production sharing contractswith private companies and engaging

in the production and marketing of oil and natural gas.

(...continued)

6 Cranch 87 (1810), adds nothing to the arguments before this Court. In Fletcher v. Peck, the Supreme
Court was asked to invalidate an act of the Georgia legislature alegedly resulting from "impure motives'
of certain of itsmembers. Id. at 131. The Supreme Court held that it could not sustain alawsuit
"founded on the allegation that the act [of the legislature] isanullity . . .." 1d. at 123. Fletcher v.

Peck is inapposite on its face because Oceanic does not challenge the validity of the Timor Sea Treaty, or
any other law. Moreover, as acknowledged by the TSDA, the act of state doctrine is the appropriate
analysisin a case implicating only foreign concerns. Fletcher v. Peck had nothing to do with foreign
concerns or the act of state doctrine. The Supreme Court made clear in W.S. Kirkpatrick that the act of
state doctrine does not preclude inquiry into the motives behind acts of state so long as the validity of the
acts themselvesis not being challenged. See W.S. Kirkpatrick, 493 U.S. at 407; see also Indus. Inv. Dev.
Corp. v. Mitsui, 594 F.2d 48, 55, 56 (5th Cir. 1979) ("Precluding al inquiry into the motivation behind or
circumstances surrounding the sovereign act would uselessly thwart legitimate American goals where
adjudication would result in no embarrassment to executive department action.”).
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TSDA next attempts to distinguish this case from W.S Kirkpatrick because the production
sharing contracts "concern[] the granting of rights to exploit natural resources." TSDA Motion
at 20. That the lawsuit may involve natural resources does not automatically transform it into one
involving non-justiciable acts of state. As noted in Connecticut Bank, "[t]here is nothing uniquely
sovereign about a contract to enter ajoint venture to discover and extract oil and gas with specified
methods of sharing profitsand losseswherein oneof the partiesisamineral owner entitledtoreceive
royalties from production.” Connecticut Bank, 309 F.3d at 262-63 (J. Dennis concurring). Courts
have adjudicated cases brought against government entities engaged in commercial activitiesin
connection with natural resources. E.qg., GlobeNuclear, 376 F.3d at 282. Moreover, following W.S.
Kirkpatrick, becausethevalidity of the underlying contract doesnot precludethe Court from hearing
thecase, thenature of that contract, whether natural resourcesor military procurement, isirrelevant.*

The TSDA also seeks to distinguish W.S. Kirkpatrick on the basis that Oceanic needs to
prove that aforeign law was the product of corruption. First, Annex Fisno more a"foreign law"
than the decision by Nigeria to award the contract at issue in W.S Kirkpatrick. The TSDA's
assertion that it is "unthinkable" that a court would look behind a law (or act of state) to discern
"Impure motives' is directly contrary to the Supreme Court's holding in W.S. Kirkpatrick. W.S
Kirkpatrick, 493 U.S. at 407. The Court can make findings asto East Timor's motivesin ratifying
Annex F or the TSDA'smotiveswithout implicating the act of statedoctrine. Seeid.; seealso Indus.
Inv. Dev. Corp. v. Mitsui, 594 F.2d 48, 55 (5th Cir. 1979) ("we disagree that motivation and validity

are equally protected by the act of state rubric.").*?

1 Because this case involves joint ventures and production sharing contracts, and not licenses,
cases such as World Wide Minerals, 296 F.3d at 1154, are inapposite.

2 The TSDA's reference to head of state immunity is of no moment. Head of state immunity
does not apply here. Head of state immunity simply precludes this court from exercising personal
jurisdiction over ahead of state recognized by the United States government. See El-Hadad v. Embassy
of United Arab Emirates, 69 F. Supp. 2d 69, 82 n.10 (D.D.C. 1999), rev'd in part on other grounds, 216
F.3d 29 (D.C. Cir. 2000); Jungquist v. Nahyan, 940 F. Supp. 312 (D.D.C. 1996), rev'd in part on other

(continued...)
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(c) The Payment and Receipt of Bribes Are Not Acts of State

Payment and receipt of bribes and engaging inillegal monetary transactions are not "acts of
state" to which this Court must defer. See Sabbatino, 376 U.S. at 401 (act of state doctrine applies
to "public acts" of aforeign sovereign). Indeed, East Timor itself has condemned the bribery of its
officials by becoming a signatory to the United Nations Convention Against Corruption in 2003.2
Oceanic's claims arise from ConocoPhillips' bribery and corruption of officias of the TSDA.
SACIM 1, 6, 145, 152-53. This corruption deprived Oceanic of any opportunity to compete for or
secure production sharing contractsfor oil and natural gasfrom the Timor Gap. These are not "acts
of state," but crimes. Cf. Jimenez v. Aristeguieta, 311 F.2d 547, 558 (5th Cir. 1962) ("The acts
constituting crimescharged . . . are not ‘acts of Venezuela asin[Underhill v.] Hernandez. .."). The
means by which the TSDA ultimately cut Oceanic out of the competition--whether by ratification
of atreaty or telephone call with ConocoPhillips--isirrelevant to Oceanic'sclaim. TSDA'simplicit
suggestion isthat the act of state doctrine bars adjudication of conduct criminalized by Congressin
the Foreign Corrupt PracticesAct. 15U.S.C. § 78dd-1to 2. Theact of state doctrine cannot render

the Foreign Corrupt Practices Act anullity.

12 (...continued)
grounds, 115 F.3d 1020 (D.C. Cir. 1997); Lafontant v. Aristide, 844 F. Supp. 128, 131 (E.D.N.Y. 1994)
("A head-of -state recognized by the United States government is absolutely immune from personal
jurisdiction in United States courts.. . . ."). The United States government recognizes Xanana Gusmao,
the President of East Timor, and not Mari Alkatiri, as the head of state of East Timor. See United States
Department of State website at URL <http://www.state.gov/r/palei/bgn/35878.htm> (recognizing the
president of East Timor asthe "head of state”") (Tab 1); United States Department of State website at
URL <http://www.odci.gov/cia/publications/chiefs/chiefs54.html> (identifying Kay Rala Xanana
Gusmao, President of East Timor, as the head of state of East Timor) (Tab 2). Regardless, Oceanic is not
suing Alkatiri and, thus, the doctrine does not apply.

13 See United Nations Convention Against Corruption, 43 1.L.M. 37 (2004) (Tab 3) (signed by
East Timor on December 10, 2003, see <http://www.unodc.org/unodc/en/crime_signatures_corruption.
html> (last visited April 15, 2005) (Tab 4)).
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2. Oceanic's Claims Fall Within the Corruption Exception to the Act of State
Doctrine

No statute, case or legal principle obliges this Court to accept purported "acts of state”
perpetrated by corrupt officials of a foreign government. Banco Nacional de Cuba v. Chase
Manhattan Bank, 658 F.2d 875, 891 (2d Cir. 1981) (where expropriation violated international law
because Cuba failed to compensate victim, the act of state doctrine did not bar victim's claim);
Mitsui, 594 F.2d at 52-53; Jimenez, 311 F.2d at 557-58 (crimes committed for aformer dictator for
his own personal gain and not for a public purpose are not acts of state). As aconseguence, "even
an unrepudiated act of state may be scrutinized by the courts if it resulted from the corruption of
government officials.” Dominicus AmericanaBohiov. Gulf & W. Indus,, Inc., 473 F. Supp. 680, 690
(S.D.N.Y. 1979). "[C]orrupt activity by foreign sovereigns is beyond the umbrella of the Act of
State Doctrine. This concept rests on the idea that such activity would be violative of the Foreign
Corrupt Practices Act of 1977, . . . and on the premise that to shield such activity would beviolative
of thespirit of the Act." Sagelnt'l, Ltd. v. Cadillac Gage Co., 534 F. Supp. 896, 909-10 (E.D. Mich.
1981) (citing 15. U.S.C. 88 78dd-1 to 78dd-2); see United Sates v. Labs of Virginia, Inc., 272 F.
Supp. 2d 764, 792 (N.D. 1ll. 2003). Not one case cited by the TSDA barred adjudication of claims
seeking damages caused by corruption of foreign officials.*

The TSDA assertsthat no corruption exception existsfor illegal actsbecauseit hasonly been
mentioned in dicta. Not so. The court in Dominicus Americana expressly found that "[t]he
alegations here that government actions were procured by fraud and coercion thus suffice to
preclude application of the act of state doctrine even to the expropriation issue at this stage of the

litigation." Dominicus Americana, 473 F. Supp. a 690. To support the proposition that no

14 Defendants may argue that Clayco Petroleum, 712 F.2d at 404, may support this proposition,
but that case has been effectively overruled by the Supreme Court's decision in W.S. Kirkpatrick. See
n.8, supra.
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corruption exception exists, the TSDA miscites the Second Circuit in Hunt v. Mobil Oil Corp.,
550 F.2d 68 (2d Cir. 1977). TSDA Motion at 21-22. Far from denying the existence of the
corruption exception, the Second Circuit found the corruption exception to the Act of State doctrine
inapplicableinthat case because plaintiff had made no allegationsof corruption, but portrayed Libya
as the "innocent dupe':

[W] e respectfully disagree with the proposition that " scandal ous payoffs’ to foreign

potentates or their janizaries provide any basis at all for reconsideration of the

doctrine in this case. There is no allegation express or implied here that
representatives of Libyawere seduced or enticed in any manner by the payment of

bribes or boodle to take the action complained about. On the contrary, as we have

stated, Libyais depicted as the innocent dupe of adomestic conspiracy. This appea

therefore is not the proper vehicle for consideration of international commercial

bribery in so far asit affects the act of state doctrine.
Id. at 79 (TSDA quotein italics).

The TSDA next argues no corruption exception exists because the act of state doctrine
"would quickly be swallowed up, by plaintiffs routinely alleging corruption,” and that the Foreign
Corrupt Practices Act obviates the need for a corruption exception. TSDA Motion at 22. Actualy,
asinterpreted by the TSDA, the act of state doctrinewould gut the Foreign Corrupt PracticesAct and
shield domestic defendants from judicial review of or liability for their corrupt acts simply because
they involveforeign officials. 15 U.S.C. 8 78dd-1to 2; Sage Int'l, 534 F. Supp. at 909-10; Labs of
Virginia, Inc., 272 F. Supp. 2d at 792. For this reason, the TSDA's reliance on the act of state
doctrineismisplaced. ConocoPhillips engaged in apervasive pattern of bribery and corruption, in
whichthe TSDA wascomplicit, to ensurethat ConocoPhillips, not Oceanic, obtained the production

sharing contracts for the oil and natural gas in the Timor Sea. The act of state defense does not

immunize either the TSDA or ConocoPhillips from liability for this corrupt conduct.
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3. Oceanic's Claims Fall Within the Commercial Exception to the Act of
State Doctrine

Finally, the act of state defense cannot be invoked to shield commercial conduct. In a
plurality opinion, the Supreme Court "decling[d] to extend the act of state doctrineto actscommitted
by foreign sovereigns in the course of their purely commercia operations.” Alfred Dunhill of
London, Inc. v. Republic of Cuba, 425 U.S. 682, 706, 96 S. Ct. 1854, 48 L. Ed. 2d 301 (1976)
(White, J., plurality). Astheopinionrecognized, "itisbeyond cavil that part of theforeign relations
law recognized by the United Statesisthat the commercial obligations of aforeign government may
be adjudicated in those courts otherwise having jurisdiction to enter such judgments.” Id. at 705.
Accordingly, this Court recently relied on the commercia nature of the underlying acts to deny a
foreign sovereign's motion to dismiss on act of state grounds. Virtual Defense, 133 F. Supp. 2d at
7. Theplaintiff sued Moldovafor abrokerage commission from Moldova's sale of Soviet-designed
aircraft to the United States. 1d. at 3. The court rejected Moldova's act of state defense because the
saleof the planesfor profit involved commercial, not sovereign, acts. 1d. at 8 (citing Alfred Dunhill,
425 U.S. at 682). The TSDA attempts to minimize Virtual Defense by asserting that the court was
merely "weighing" the commerciality of the conduct in deciding whether to apply the defense.
Whether the TSDA labelsit an exception to the act of state doctrine, or afactor "weighing" against
itsapplication, TSDA Motion at 23, courts have declined to apply the act of state doctrine when the
purported "actsof state" arecommercial innature. See, e.g., Alfred Dunhill, 425U.S. at 706; Virtual
Defense, 133 F. Supp. 2d at 7.

Congress anticipated, in enacting the FSIA, that the act of state doctrine would not bar suits
once the FSIA's commercial activity exception has been satisfied. "The committee has found it
unnecessary to address the act of state doctrinein thislegislation since decisions such asthat in the

[Alfred] Dunhill case demonstrate that our courts already have consi derabl e guidance enabling them
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to reject improper assertions of the act of state doctrine. For example, it appears that the doctrine
would not apply to the cases covered by [the FS A], whose touchstone is a concept of ‘commercial
activity' involving significant jurisdictional contacts with this country.” The Report continues:

The conclusions of the committee are in concurrence with the position of the

government in its amicus brief to the Supreme Court in the Dunhill case where the

Solicitor Genera stated: "(U)nder the modern restrictive theory of sovereign

immunity, aforeign state is not immune from suit on its commercial obligations. To

elevate the foreign state's commercial acts to the protected status of 'acts of state'

would frustrate this modern development by permitting sovereign immunity to

reenter through the back door, under the guise of the act of state doctrine." (Amicus

Brief of United States, p. 41.).

H.R. Rep. No. 94-1487, at 20 n.10 (1976), reprinted in 1976 U.S.C.C.A.N. 6604, 6618 n.10
(emphasis added).

The TSDA isengaged in "purely commercia operations." It produces and markets oil and
natural gas, contracts, acquires and disposes of property, manages financial transactionsrelating to
production sharing contracts, and maintains bank accountsin the United States, all arising from its
commercia for-profit activities. SAC 11 40, 109, 135. Unlike a sovereign entity, the TSDA is
empowered to sue and be sued; Australiaand East Timor expressly elected that thiswas so. Timor
Sea Treaty, art. 6. The TSDA's acts and its relationship with ConocoPhillips involve recognized
commercial activities.®> See Connecticut Bank, 309 F.3d at 262-63 (J. Dennis concurring) ("There
isnothing uniquely sovereign about acontract to enter ajoint venture to discover and extract oil and
gas with specified methods of sharing profits and losses wherein one of the parties is a mineral
owner entitled to receive royalties from production.").

"An activity isdeemed commercidl . . . if itisconcerned with production, sale, or purchase

of goods. . .." Restatement (Third) of the Foreign Relations Law of the United States 8 453 cmt. B

> Gulf Resources Am., Inc. v. Republic of Congo, 370 F.3d 65, 73 (D.C. Cir. 2004) ("Congo
explicitly acknowledges that the [oil] transactions contemplated by the Purchase Agreement are
‘commercial.") (reversing dismissal because Congo contractually waived sovereign immunity under
FSIA).
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(1987).%° Seealso U.C.C. § 2-107 ("A contract for the sale of minerals or the like (including oil and
gas) or astructure or its materials to be removed from realty isacontract for the sale of goods. . .").
Here, the TSDA's commercial activities preclude any reliance on the act of state doctrine.

C. Oceanic Has Properly Stated a RICO Claim Against the TSDA

1. TheTSDA IsNot Immune from Oceanic's RICO Claims

The TSDA contends that Oceanic's civil RICO claim cannot proceed because civil RICO
liability requiresproof of crimina actsand the FSIA'swaiver of sovereignimmunity doesnot extend
to criminal suits. See TSDA Motion at 16-18. Thisargument isflawed. Asthe Tenth Circuit has
recognized, awaiver under the FSIA appliesto civil RICO claims. See Southway v. Cent. Bank of
Nigeria, 198 F.3d 1210, 1217 (10th Cir. 1999); Am. Bonded Warehouse Corp. v. Compagnie
Nationale Air France, 653 F. Supp. 861, 863 (N.D. Ill. 1987). TheFSIA providesthat district courts
shall havejurisdiction over "any non jury civil action against aforeign state" in which an exception
such asthecommercial activitiesexception applies. 28 U.S.C. 8§ 1330(a) (emphasisadded); seealso
28 U.S.C. 8 1605(a) (providing that such exceptions apply "in any case") (emphasis added). Asa
RICO clam isacivil action, and the commercial activities exception applies, it follows that there
isjurisdiction here. Althoughthe Sixth CircuitinKeller v. Cent. Bank of Nigeria, 277 F.3d 811 (6th
Cir. 2002), did not permit acivil RICO action against aforeign sovereign, its decision fails to take
into account the categorical language of the FSIA and ignoresthe plain language of the RICO statute.

Seeid.; accord Dale v. Colagiovanni, 337 F. Supp. 2d 825, 842-43 (S.D. Miss. 2004).

16 See e.g., McDonnell Douglas Corp. v. IsSamic Republic of Iran, 758 F.2d 341, 349 (8th Cir.
1985) ("acontract by aforeign government to buy equipment for its armed services constitutes a
commercial activity to which sovereign immunity does not apply."); Behring Int'l, Inc. v. Imperial
Iranian Air Force, 475 F. Supp. 383, 388-90 (D.N.J. 1979) (actions of Iranian Air Force in contract for
freight forwarding servicesis commercial and not sovereign); Texas Trading & Milling Corp. v. Fed.
Republic of Nigeria, 647 F.2d 300, 309 (2d Cir. 1981) (contract by foreign government ‘for the sale of
army boots' constitutes a‘commercia activity'); B.P. Chemicals Ltd. v. Jiangsu Sopo Corp., 285 F.3d
677, 686 (8th Cir. 2002).
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Keller relies on the erroneous premise that an entity must be "indictable" to be held liable
under civil RICO. The statute, however, doesnot requirethat the particular defendant beindictable,
only that the act engaged in beindictable. 18 U.S.C. 8§ 1961(1)(B) (defining "racketeering activity"
as "any act that isindictable under any of the following provisions. . ..") The TSDA concedes by
its silence that the Second Amended Complaint alleges that it engaged in indictable predicate acts.
See Southway, 198 F.3d at 1215 n.6 ("Notably, RICO's language also supports our conclusion.
Section 1961(1)(B) speaksto indictable 'acts,’ not actors.").

Finally, Keller relies upon an anaogy to the immunity of the federal government, whichis
inapt because the federal government's immunity is governed by an entirely different statutory
schemeand considerations. SeeKeller, 277 F.3d at 820. Accordingly, itsreasoningisunpersuasive.
See, eg., Ved P. Nanda & David K. Pansius, Litigation of International Disputesin U.S. Courts
8§ 8:40 (2004) (noting that the Tenth Circuit states the better rule).

2. Oceanic Has Been Injured in ItsBusiness or Property

The TSDA asserts that Oceanic has not been injured in its business or property as required
under 18 U.S.C. § 1964(c), and that plaintiffs "cannot point to any law that gave them aright to
compete." Theseassertionsareincorrect. Oceanic wasinjured because it was deprived of achance
to compete for and win a valuable contract due to defendants' bribery and related wrongful actsin
violation of RICO. SAC111, 6, 159. Asdescribed at lengthin Part 11.B.2. of Oceanic's Opposition
to ConocoPhillips Motionto Dismiss, aparty isdamaged whenit isdeprived of achanceto compete
fairly duetotheillegal actions enumerated by RICO. See, e.g., Astech-Marmon, Inc., 349 F. Supp.
2d at 265 (finding RICO injury was properly plead where plaintiff lost the chance to compete);

Bieter Co., 987 F.2d at 1319 (same).
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3. OceanicAllegesthat TSDA Participated I nand WasAssociated With the
Enterprise

TheTSDA also arguesthat Oceanic hasnot alleged that the TSDA had some partindirecting
the enterprise's affairs as required by Revesv. Ernst & Young, 507 U.S. 170, 185, 113 S. Ct. 1163,
122 L. Ed. 2d 525 (1993). In Reves, the Supreme Court held a defendant participatesin the RICO
enterprise so long as he "'take[s] part in' the conduct of the enterprise.” United Sates v. Oreto,
37 F.3d 739, 750 (1st Cir. 1994) (quoting Reves, 507 U.S. at 179). Because the term "participate”
simply means "'take part in' the conduct of an enterprise,” Oreto, 37 F.3d at 750, anyone sensibly
aleged to be an insider to the enterprise invariably "takes part in" its conduct. See MCM
Partners, Inc. v. Andrews-Bartlett & Assocs., Inc., 62 F.3d 967,979 (7th Cir. 1995). Where, ashere,
the enterprise aleged isan association-in-fact, the fact that an entity isamember of the association-
in-fact provides strong evidence that it participated initsaffairs. 1d. (membersof an association-in-
fact are, by definition, insiders); Resolution Trust Corp. v. S& K Chevrolet Co., 918 F. Supp. 1235,
1246 (C.D. Ill. 1996) (defendant named in complaint as part of an association-in-fact enterprise
satisfied the standard set forth in Reves), vacated but not in relevant part, 923 F. Supp. 135 (C.D.
[II. 1996). Further, the Second Amended Complaint allegesthat the TSDA directs ConocoPhillips
to deposit funds received from the sale of oil from the Timor Gap into United States bank accounts,
distributesthesefundsto other bank accounts, and awards production sharing contracts. SAC 125-
126, 135, 139. The TSDA claims--without citation to any legal authority--that its receipt and
distribution of monies received from the oil extracted from the Timor Gap does not constitute
participation because it was somehow mandated to do these acts. TSDA Motion at 31. That is
nonsensical; the reason the TSDA engaged in certain acts has no bearing on whether the conduct

constitutes participation under Reves.
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The TSDA next asserts that Oceanic does not allege that the TSDA was "associated with"
the enterprise. The Second Amended Complaint, however, alleges that the TSDA engaged in
predicate acts, see SAC 111128, 130, 135, 137, 139-144, and the TSDA's own cases recognize that
aparty who engagesin predicate actsis associated with the enterprise. TSDA Motion at 31 (citing
Blue Cross & Blue Shield of N.J. Inc. v. Philip Morris, Inc., 113 F. Supp. 2d 345, 366 (E.D.N.Y.
2000); Gussin v. Shockey, 725 F. Supp. 271, 277 (D. Md. 1989), aff'd, 933 F.2d 1001 (4th Cir.
1991)).

The TSDA also suggests that it was only following orders and that it cannot be held
responsi ble because that the bribery alleged in the Second Amended Complaint predated it. TSDA
Motion at 32. The TSDA doesnot, however, explain how thefact that it was purportedly "following
orders' excusesits corrupt conduct. In addition, the Second Amended Complaint alleges that the
TSDA engaged inillegal conduct and was aware of and complicit in the acts of bribery, including
the participation in transactions involving the proceeds of bribery--oil from the Timor Gap and the
moneys received for theoil. SAC {60-62, 71, 89-95, 99-103, 107, 124. A violation of 18 U.S.C.
8 1957 only requires a showing that property was derived from a specific unlawful activity and that
the defendant engaged in amonetary transaction involving that property. See, e.g., United Satesv.
Howard, 271 F. Supp. 2d 79, 82 (D.D.C. 2002) (citing United States v. Seward, 272 F.3d 831, 836
(7th Cir. 2001)).

4, Oceanic Has Alleged that the Enterprise Had a Common Pur pose

The TSDA also claimsthat Oceanic hasnot pled that the enterpriseis comprised of a"group
of personsassociated together for acommon purpose of engaging in acourseof conduct” asrequired
by United Statesv. Turkette, 452 U.S. 576, 583, 101 S. Ct. 2524, 69 L. Ed. 2d 246 (1981). Not so.

The Second Amended Complaint alleges that defendants acted for the "purpose of executing and
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attempting to execute the scheme to improperly prevent Plaintiffs from competing fairly with
ConocoPhillips and preventing Plaintiffs from obtaining rights to explore for and produce oil and
natural gasinthe Timor Gap . . . ." SAC {153. This alegation satisfies the requirement of a
"common purpose.”

5. Oceanic Has Alleged a Pattern of Racketeering Activity

The TSDA asserts in passing that Oceanic has not alleged a pattern of racketeering
activity. Itignoresthe Supreme Court's holding that an open-ended pattern can be proven "if related
predicates themselves involve adistinct threat of long-term racketeering activity, either implicit or
explicit," or if "the predicates are a regular way of conducting defendant's ongoing legitimate
business..." H.J.Inc.v. Northwestern Bell Tel. Co., 492 U.S. 229, 242, 109 S. Ct. 2893, 106 L.
Ed. 2d 195 (1989). As explained in more detail in Part 11.B.5. of Oceanic's Opposition to
ConocoPhillips Motion to Dismiss, Oceanic has alleged an open-ended pattern of racketeering
activity becausethe conduct of the enterpriseisongoing and the TSDA continuesto engageinillegal
monetary transactions with the proceeds of oil from the Timor Gap. SAC 11 128, 130, 135, 137,
139-144.

Like ConocoPhillips, the TSDA relies on Western Assocs. Ltd. P'ship v. Market Square
Assocs., 235F.3d 629 (D.C. Cir. 2001), to argue that a pattern does not exist becausethereisasingle
scheme, singleinjury and asinglevictim. TSDA Motion at 31. Western isdistinguishable because
it involved a closed pattern. Id. at 631. Because Western centered around an accounting dispute
involving a partnership, to decide whether a pattern was properly alleged, the court applied an
elevated standard because the RICO claims were "in the nature of an ordinary business deal gone
sour” rather than acriminal scheme. 1d. at 636. Further, the case also applied an elevated level of

scrutiny to the claims because the only predicate acts were mail and wirefraud. 1d. at 636. Unlike
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Western, Oceanic's claimsare not based on an ordinary businessdispute, and Oceanic doesnot alege
mail and wire fraud as its predicate act foundation.

Nonetheless, even if this Court appliesthe factors set forth in Western to determine whether
Oceanic has alleged a pattern, Oceanic's pleading is proper. Part 11.B.5.(c) of Oceanic's Opposition
to ConocoPhillips Motion to Dismiss methodically explains that Oceanic has satisfied each of the
factors set forth in Western. Oceanic hereby incorporates that discussion by reference.

6. Oceanic Has Alleged a RICO Conspiracy

The TSDA also challenges Oceanic's alegations of a RICO conspiracy under 18 U.S.C.
8 1962(d). To prove a RICO conspiracy, it is necessary only to show that "the defendant agreed
personally to the commission of two or more predicate acts defined by the RICO statute.” United
Sates v. Thomas, 114 F.3d 228, 242 (D.C. Cir. 1997) (citations omitted). As stated above, the
Second Amended Complaint specifically alleges that the TSDA engaged in predicate acts.
Accordingly, the Second Amended Complaint exceedsthe requirement set forthin Thomas. Inlight
of the specific alegations regarding the TSDA's involvement in a conspiracy, the TSDA's citation
to In re South African Apartheid Litig., 346 F. Supp. 2d 538, 557 (S.D.N.Y. 2004), iswrong. That
court ssmply held that conclusory allegations are inadequate. 1d.

The TSDA next cites Robinson v. Gov't of Malaysia, 269 F.3d 133 (2d Cir. 2001), to claim
that courts apply aheightened standard of pleading when allegation are made against aforeign state.
TSDA Motion at 33. Robinson addresses the standard for pleading facts necessary to establish
jurisdiction under the FSIA, and not an across-the-board, generalized standard for pleading claims

against aforeign entity. Id. at 146.
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D. Oceanic Has Properly Alleged a Lanham Act Claim

The TSDA challenges Oceanic's Lanham Act claim on the ground that it falls outside the
scope of the statute. Through section 44(b) of the Lanham Act, section 10 bis of the Paris
Convention provides abroad federal unfair competition claim that is not bounded by other specific
limitations of the Lanham Act. General Motors Corp. v. Lopez, 948 F. Supp. 684, 690 (E.D. Mich.
1996)." Section 44(h) provides, "Any person designated under subsection (b) of this section as
entitled to the benefits and subject to the provisions of this chapter shall be entitled to effective
protection against unfair competition . ..." Lanham Act § 44(h), 15 U.S.C. § 1126(h) (emphasis
added). Congress specifically recognized that treaties and conventions, including the Paris
Convention, could be invoked as a separate claim for unfair competition. The legidlative history
affirms Congress recognition that "unfair competition® was broader than either trademark
infringement or passing off, and included "disparagement, trade bribery and the like." General
Motors, 948 F. Supp. at 690 (quoting Hearings on H.R. 4744 Before the Subcommittee on
Trademarks of the House Commission on Patents, 76th Congress, 1st Session at 163-66 (1939) and
stating at n.4 that the rights provided by the Paris Convention include protection from commercial
bribery"). Subsection (i) affirms Congress intent to allow abroad unfair competition claim. Under
section 44(b), foreigners can invoke the Lanham Act "to the extent necessary to give effect to any
provision" of aconvention. To ensurethat aforeign plaintiff had no greater rightsin United States
courts than United States citizens, Congress enacted subsection (i) to afford United States citizens
the same rights as foreign plaintiffs under the Lanham Act. General Motors, 948 F. Supp. at 689

(discussing the purpose of Section 44(i)). Oceanic has properly alleged a Lanham Act claim.

17 See also Laboratorios Roldan v. Tex Int'l, Inc., 902 F. Supp. 1555, 1568 (S. D. Fla. 1995)
(misrepresentations to customers is type of "unfair competition which article 10 bis of the Paris
Convention existsto protect."); Maison Lazard et Compagnie v. Manfra, Tordella & Brooks, Inc., 585 F.
Supp. 1286, 1289 (S.D.N.Y. 1984).
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TSDA represents that courts have "rejected arguments that the [Lanham] Act should be
applied broadly to any and all extraterritorial behavior." TSDA Motion at 36. The Supreme Court
disagrees. In Seele v. Bulova Watch Co., 344 U.S. 280, 73 S. Ct. 252, 97 L. Ed. 319 (1952), a
defendant who made counterfeit watchesin Mexico then sold them in the United States. Id. at 281.
The Supreme Court held that the Lanham Act applied because the watchmaker's conduct was "not
confined within the territorial limits of aforeign nation.” 1d. at 284, 286. Because the defendant's
Lanham Act violation "radiate[ d] unlawful consequenceshere[intheU.S.,]" the Act'sjurisdictional
reach was not limited to U.S. borders and could, in fact, cross into foreign countries. Id. at 287
(holding that the Lanham Act "was not meant to confer blanket immunity on trade practices which
radiate unlawful consequences here, merely because [acts] wereinitiated or consummated outside
the territorial limits of the United States.").

Oceanic, like the plaintiff in Seele, has alleged "Lanham Act-related conduct having ‘a
substantial effect on United States commerce.” TSDA Motion at 37. The Second Amended
Complaint alleges the TSDA's many "acts of competition contrary to honest practices in industrial
and commercial matters, including engaging in fraudulent conduct and committing multiple acts of
conspiracy within the United States.” SAC 1 180. These acts, such as the shipment of millions of
barrels of oil extracted from the Timor Seato the United States -- like the many Bulova watches
being shipped and sold in the U.S. in Seele--directly affected United States commerce. See, e.g.,
SAC 11128, 130, 135-39.

E. Oceanic Has Stated Viable State Law Claims

1 Oceanic Has Stated a Claim for Unfair Competition
Commercia briberyisaproper basisfor an unfair competition claim. The TSDA assertsthat

Oceanic'sunfair competition claim cannot stand because Oceanic had no "legally cognizable right”
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to competefor oil inthe Timor Gap. TSDA Motion at 39. Therefore, asthe TSDA argues, logically
it could not have interfered with a non-existent right. TSDA Motion at 40. Oceanic possessed a
legally cognizable right to compete for production sharing contracts in the Timor Sea. The Joint
Authority's and TSDA's acceptance of bribes and the resulting awards of production sharing
contractsto ConocoPhillipsviolated that legally cognizableright. See SAC 111, 4, 6, 145, 149, 153.
Asexplained at length in Oceanic's Opposition to ConocoPhillips Motion to Dismiss, the denial of
Oceanic's opportunity to compete due to the TSDA's participation in commercia bribery and
corruption isamore than sufficient basis for Oceanic's unfair competition claim. SAC {12, 4, 41,
61, 71, 73; B& WMgnt., Inc. v. Tasea Inv. Co., 451 A.2d 879, 881 n.3 (D.C. 1982); seealso Furash
& Co. v. McClave, 130 F. Supp. 2d 48, 57 (D.D.C. 2001).

The TSDA assertsthat the"substantial interest” test under District of Columbialaw compels
the conclusion that the law of the Joint Petroleum Development Area appliesto Oceanic's state law
clams. TSDA Maotion at 40-41. The TSDA ignores well-established District of Columbia law
governing conflict of law analysis. First, the TSDA has failed, as it must, to identify a conflict
between District of Columbialaw and the provisions of the Timor Sea Treaty, the directives of the
Joint Commission, or the Interim Petroleum Mining Code. Eli Lilly and Co. v. Home Ins. Co., 764
F.2d 876, 882 (D.C. Cir. 1985) (recognizing that "[u]nder District of Columbia principles, we must
first determine whether there is a conflict between the laws of the relevant jurisdictions.") (citation
omitted). Because the TSDA has not--and cannot--identify any conflict of law, the Court may
correctly conclude that District of Columbialaw applies. GEICO v. Fetisoff, 958 F.2d 1137, 1141
(D.C. Cir. 1992) (holding that where no conflict of law exists, District of Columbialaw applies by

default).*®

18 Assuming arguendo, that a conflict of law exists, the governmental interest analysis requires
application of District of Columbialaw. Under the governmental interest approach, courts consider the
(continued...)
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2. Oceanic Has Stated a Claim for Unjust Enrichment

To plead unjust enrichment, Oceanic must show that the TSDA "was unjustly enriched at
[Oceanic's] expense and that the circumstances were such that in good conscience [the defendant]
should makerestitution.” Fred Ezra Co. v. Pedas, 682 A.2d 173, 175 (D.C. 1996) (citing Vereenv.
Clayborne, 623 A.2d 1190, 1194 (D.C. 1993)). Oceanic has alleged the unfair economic benefits
received by the Joint Authority and, subsequently the TSDA, asaresult of their involvement in the
bribery that caused Oceanic'sloss of opportunity to compete for production sharing contractsin the
Timor Gap. SAC 112, 61, 71, 131, 133-135, 137-138.

The TSDA's argument that it would have realized the profits from the contracts in question
"no matter who the private party that acted as contractor . .. ," TSDA Motion at 38-39, simply makes
no sense. This assertion that it would have been enriched anyway completely ignores the Joint
Authority'sand the TSDA'sreceipt of bribes from ConocoPhillips, which was the impetus for their
award of the production sharing contracts to ConocoPhillips. SAC 11 2, 4, 41, 61, 71, 73.
Additionally, asdetailed in Oceanic's Opposition to ConocoPhillips Motionto Dismiss, the TSDA's
citations to Maryland law and its unduly narrow interpretation of the "benefit" it received are

unavailing. TSDA Mation at 39.

18 (...continued)
following factors: (1) the place where the injury occurred; (2) the place where the conduct causing the
injury occurred; (3) the domicile, residence, nationality, place of incorporation and place of business of
the parties; and (4) the place where the relationship, if any, between the partiesis centered. Restatement
(Second) of Conflict of Laws § 145; Estrada v. Potomac Electric Power Co., 488 A.2d 1359, 1361 n.2
(D.C. Cir. 1985) (noting the four factors set forth in Restatement (Second) of Conflict of Laws 8§ 145). In
this case, the injury occurred in the United States because the information misappropriated by
ConocoPhillips was used in the United States to further the TSDA's scheme of bribery and corruption.
The acts of bribery resulting in Oceanic'sinjury were likely authorized in the United States. The TSDA
also has substantial contacts with the United States, including importing a substantial portion of its oil
into the United States, SAC 1 109, conducting banking transactions at Chase Manhattan Bank in
New York, SAC 1135, and communicating with members of the ConocoPhillips Group in the United
States through telephone and facsimile, SAC 1 136. Notwithstanding the TSDA's inability to point to any
conflict of law, the foregoing factors necessitate application of District of Columbialaw, the default
jurisdiction mandated by the Foreign Sovereign Immunities Act.
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V. PRINCIPLES OF COMITY OR FOREIGN STATE COMPULSION DO NOT
REQUIRE DISMISSAL OF OCEANIC'SCLAIMS

A. Foreign State Compulsion Provides No Defense

Foreign state compulsion provides no defense for the TSDA. It bases the defense upon the
erroneous assertion that Oceanic's claims arise from Annex F or the denial of a bidding process.*
The TSDA argues that it "could not be held liable for having no bidding process, because the
sovereigns compelled [it] not to have such aprocess.” TSDA Motion at 28. Oceanic's claims are
not based upon the absence of a bidding process. Oceanic's claims are based upon specific acts of
bribery and corruption that deprived Oceanic of the opportunity to compete for or secure production
sharing contracts for oil and natural gas in the Timor Gap. The TSDA does not--and cannot--
contend that it was compelled to engage in money laundering or other wrongful acts giving rise to
Oceanic's RICO claim. The cases cited by the TSDA do not compel a different conclusion. For
example, in Interamerican Ref. Corp. v. Texaco Maracaibo, Inc., 307 F. Supp. 1291, 1297-98 (D.
Ddl. 1970), the Court found theforei gn state compul sion defense appli cabl e because defendantswere
being sued for violations of the Sherman and Clayton Acts based solely upon a boycott ordered by
the Venezuelan government.?® Because the TSDA cannot show it was compelled to engage in the
money laundering or other corrupt acts underlying Oceanic's claims, the defense of foreign state

compulsion is not available.

19 TSDA Motion at 25 ("Annex F and the Commission Decisions. . . prohibited the Designated
Authority from putting out the areas in controversy for bids. Thus, aU.S. court could not rule that the
Designated Authority was required the put the contracts in question out for bidding . . . .").

% See also Bulk Qil (ZUG) A.G. v. Sun Co., Inc., 583 F. Supp. 1134, 1138 (S.D.N.Y. 1983)
(finding compulsion a defense to breach of contract claim based upon failure to deliver North Sea il to
Israel where United Kingdom policy prohibited direct sales of such ail to Isragl); Trugman-Nash, Inc. v.
New Zealand Dairy Bd., 954 F. Supp. 733, 736 (S.D.N.Y. 1997) (finding compulsion a defense to
antitrust claims where New Zealand law compelled defendants to engage in conduct described in
plaintiff's lawsuit).
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B. The TSDA Cannot Invoke the Comity Doctrine

Asalast resort, the TSDA asserts that the Court "should abstain from adjudication of this
case, because it would disrupt international comity to adjudicate it." TSDA Motion at 28. The
authority the TSDA cites shows that the comity doctrine does not apply to Oceanic's claims. "the
threshold question in a comity analysisis whether there isin fact atrue conflict between domestic
and foreign law." Sarei v. Rio Tinto PLC, 221 F. Supp. 2d 1116, 1201 (C.D. Cal. 2002) (quoting
Justice Blackmun's concurrence and dissent in Societe National e Industrielle Aerospatialev. United
Sates District Court, 482 U.S. 522, 555, 107 S. Ct. 2542, 96 L. Ed. 2d 461 (1987)); see also
Hartford Firelns. Co. v. California, 509 U.S. 764, 798, 113 S. Ct. 2891, 125 L. Ed. 2d 612 (1993)
(same). No true conflict of laws exists "[i]n the absence of aclaim that compliance with the laws
of both countriesisimpossible.” United Satesv. Int'| Bhd. of Teamsters, 945 F. Supp. 609, 624
(S.D.N.Y. 1996); seealso Hartford Fire, 509 U.S. at 799; Sarel, 221 F. Supp. 2d at 1202 (emphasis
added). TSDA failsto make this mandatory threshold showing that such a conflict of laws exists.
"The party asserting the applicability of the comity doctrine bearsthe burden of proof." Sarei, 221 F.
Supp. 2d at 1200.

Theonly "conflict" the TSDA can conjureis based upon the assertion that Oceanic's claims
turn ontheabsence of abidding processin connection with the production sharing contractsawarded
to ConocoPhillips.? Oceanic's claims are based upon specific acts of bribery and corruption
committed by defendantsin violation of thelaws of the United States, including RICO. Defendants
corrupt acts deprived Oceanic of any opportunity to compete for or secure production sharing

contracts for oil and natural gas in the Timor Gap.

% The "conflict of laws' created by the TSDA isasfollows: "Hereit is clear that the law of the
sovereigns Australia and Timor-L este was that there would be no bidding for the contracts at issue. If
U.S. law would impose a different rule of law . . . that different rule of law would then be in conflict with
the foreign law applicablein this case." Motion at 28.
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The TSDA does not argue (nor could it) that this case raises a conflict of laws as to the
payment or acceptance of bribes or other unlawful monetary transactions. East Timor, like the
United States, has publicly condemned the corruption of public officials.? Further, even if the
corrupt acts described in the Second Amended Complaint are lawful in East Timor, the TSDA still
cannot invoke the comity doctrine because it certainly cannot show that it was required by East
Timorese law to commit them, the necessary predicate of the comity defense. Hartford Fire,
509 U.S. at 799; cf. United Int'| Holdings, Inc. v. Wharf (Holdings) Ltd., 210 F.3d 1207, 1223 (10th
Cir. 2000) ("A true conflict would exist here only if Hong Kong law compelled securities fraud
rather than just permitted it.") (emphasisin original).

The D.C. Circuit has held that "the obligation of comity expires when the strong public
policies of the forum are vitiated by the foreign act." Laker Airways Ltd. v. Sabena, 731 F.2d 909,
937 (D.C. Cir. 1984). Oceanic seeks damages for harm done to it by defendants corrupt and
anti-competitiveactivities. TheUnited States condemnation of such conduct, asreflected in statutes
condemning such conduct (e.g., RICO, Foreign Corrupt Practices Act, Robinson-Patman Act), are
such strong public policies that preclude dismissal on comity grounds.

Conclusion
For the foregoing reasons, plaintiffs Oceanic Exploration Company and Petrotimor

Companhia de Petroleos, S.A.R.L. respectfully request that the Court deny the TSDA's motion to

# United Nations Convention Against Corruption, 43 1.L.M. 37 (2004) (Tab 3) (signed by East
Timor on December 10, 2003, see <http://www.unodc.org/unodc/en/crime_signatures_corruption.html>
(last visited April 15, 2005) (Tab 4)).
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dismiss for failure to state a claim, motion to dismiss for lack of subject matter jurisdiction and

motion to dismiss for lack of personal jurisdiction.

DATED: April 18, 2005

/s

DaleH. Oliver (D.C. Bar #166975)
Kathleen Sullivan (admitted pro hac vice)
Jon D. Corey (admitted pro hac vice)
James J. Webster (D.C. Bar #481627)
QUINN EMANUEL URQUHART
OLIVER & HEDGES LLP

865 South Figueroa Street, 10th Floor
Los Angeles, California 90017
Phone: (213) 624-7707

Fax: (213) 624-0643

Attorneys for Plaintiffs Petrotimor Companhia

/s
Robert E. Scully, Jr. (D.C. Bar #340828)
REES, BROOME & DIAZ, P.C.
8133 Leesburg Pike, Ninth Floor
Vienna, Virginia 22182
Phone: (703) 790-1911
Fax: (703) 848-2530

de Petroleos, S.A.R.L. and Oceanic Exploration Company

OF COUNSEL:

Robert J. Becher

EllenY. Yang

Sarah E. Oliver

Sarah J. Cole

Michael Fazio

QUINN EMANUEL URQUHART
OLIVER & HEDGESLLP

865 South Figueroa Street, 10th Floor
Los Angeles, California 90071
Phone: (213) 624-7707

Fax: (213) 624-0643

Paddy Jones

Barrister

Leve 15

Wardell Chambers

39 Martin Place
Sydney NSW 2000
Phone: 61-2-9221-3216
Fax: 61-2-9235-3931
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REQUEST FOR ORAL HEARING

Pursuant to Local Civil Rule 7(f) of the United States District Court for the District

of Columbia, Plaintiffs Oceanic Exploration Company and Petrotimor Companhia de Petroleos,

S.A.R.L. respectfully request that the Court conduct an oral hearing on the Timor Sea Designated

Authority's Motion to Dismiss.

DATED: April 18, 2005

/s
DaleH. Oliver (D.C. Bar #166975)
Kathleen Sullivan (admitted pro hac vice)
Jon D. Corey (admitted pro hac vice)
James J. Webster (D.C. Bar #481627)
QUINN EMANUEL URQUHART
OLIVER & HEDGES LLP
865 South Figueroa Street, 10th Floor
Los Angeles, California 90017
Phone: (213) 624-7707
Fax: (213) 624-0643

Attorneys for Plaintiffs Petrotimor Companhia

/s
Robert E. Scully, Jr. (D.C. Bar #340828)
REES, BROOME & DIAZ, P.C.
8133 Leesburg Pike, Ninth Floor
Vienna, Virginia 22182
Phone: (703) 790-1911
Fax: (703) 848-2530

de Petroleos, S.A.R.L. and Oceanic Exploration Company
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