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Preliminary Statement

Just days after the Court stated that it would "let counsel know" if it "need[ed] to
hear some more about the transfer issue at some point,"' ConocoPhillips filed this motion asking
the Court to transfer the case to its hometown, Houston, Texas. ConocoPhillips bears the heavy
burden of establishing that Oceanic's choice of forum is inappropriate. It falls far short of
meeting that burden. Although transfer to the Southern District of Texas would probably serve
ConocoPhillips' own self-interest, it would most certainly not serve the convenience of the
witnesses, the interest of justice, or judicial economy. A motion to transfer venue should be
denied unless these factors weigh decisively in favor of the Southern District of Texas. Here,
these factors do not warrant transfer.

As an initial matter, Oceanic's choice of forum is entitled to substantial weight.
This action's connection to the District of Columbia is not attenuated, as ConocoPhillips
suggests. ConocoPhillips does business in the District of Columbia, and one of the key
participants in the events giving rise to Oceanic's claims works in the District and resides nearby.

Considerations of convenience also do not weigh in favor of transfer.
ConocoPhillips' arguments regarding the inconvenience of this forum are not compelling.
ConocoPhillips has an office in the District of Columbia. Its trial counsel is located here.
Moreover, ConocoPhillips (and its predecessor Phillips Petroleum) have litigated cases in the
District of Columbia on numerous occasions.

In addition, and contrary to counsel's representations at the scheduling

conference, all of the witnesses are not in Houston, Texas. A few may be, but the majority of

See November 3, 2006 Hearing Tr. at 8:24-25, attached as Exhibit A to the November
20, 2006 Declaration of Michael L. Fazio in Support of Plaintiffs' Opposition to ConocoPhillips'
Motion to Transfer Venue ("Fazio Decl.").
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witnesses relevant to this action are located outside Texas, in jurisdictions such as New York,
Colorado, California, Australia, East Timor and Indonesia. Transfer to the Southern District of
Texas would not enhance convenience for these witnesses. In any event, ConocoPhillips cannot
rely on the convenience-of-witnesses factor to support transfer because it has failed to make the
requisite showing that Houston-based witnesses would refuse to testify at trial in the District of
Columbia. (And it would be hard pressed to make such a showing given that all of the few
witnesses located in Houston are employees of ConocoPhillips and would obviously travel here
at its request.)

Finally, public interest factors weigh against transfer of this action. This Court
applied District of Columbia law in assessing the sufficiency of Oceanic's claims on motions to
dismiss and is obviously more familiar with District of Columbia law than a court in Texas.
Although ConocoPhillips now changes the position it took in its motions to dismiss and asserts
for the first time that Texas law would govern Oceanic's claims, it fails to show why the law of
this forum would not apply. It is plain that judicial economy will best be served by keeping the
action in the District of Columbia. This Court has invested substantial time and resources into
understanding the complaint and the complicated factual background underlying this action. The
Court has decided two rounds of motions to dismiss and recently issued a substantial opinion on
motions to dismiss the Second Amended Complaint. The Court's investment in the case would
be lost if this action were transferred to a new judge at this juncture.

Because ConocoPhillips fails to carry its burden on this motion—and the private
interest and public factors do not weigh decisively in favor of transfer to the Southern District of

Texas—the motion to transfer venue should be denied.

04163/1996151.2 2
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Argument

I CONOCOPHILLIPS FAILS TO DEMONSTRATE THAT TRANSFER IS
WARRANTED UNDER 28 U.S.C. § 1404(a).

To prevail on a motion to transfer, ConocoPhillips must show that its proposed
forum—the Southern District of Texas—is more convenient than the District of Columbia.
"Section 1404(a) provides for transfer to a more convenient forum, not to a forum likely to prove
equally convenient or inconvenient." See Van Dusen v. Barrack, 376 U.S. 612, 645-46 (1964)
(emphasis added); see also In re Vitamins Antitrust Litig., 263 F. Supp. 2d 67, 69 (D.D.C. 2003)
(denying transfer where defendants failed to show proposed transferee district would be more
convenient). "The moving party bear[s] a heavy burden of establishing that plaintiffs' choice of
forum is inappropriate." Thayer/Patricof Educ. Funding, LLC v. Pryor Res., Inc., 196 F. Supp.
2d 21, 31 (D.D.C. 2002) (internal quotation omitted) (emphasis added).

To satisty this burden under section 1404(a), ConocoPhillips must demonstrate:
(1) that Oceanic originally could have brought this action in the Southern District of Texas, and
(i1) that "considerations of convenience and the interest of justice weigh in favor of transfer."
See FC Inv. Group LC v. Lichtenstein, 441 F. Supp. 2d 3, 12-13 (D.D.C. 2006). Courts consider
a variety of factors—including factors related to the private interests of the parties and public
interests such as efficiency and fairness—in determining whether a transfer of venue is
warranted.” See Thayer/Patricof, 196 F. Supp. 2d at 31-32; Greater Yellowstone Coalition v.
Bosworth, 180 F. Supp. 2d 124, 127-28 (D.D.C. 2001). A motion to transfer should be denied
when these factors "do not decisively weigh in favor of transferring th[e] action." Ingram v. Eli

Lilly & Co., 251 F. Supp. 2d 1, 7 (D.D.C. 2003) (emphasis added); see also FC Inv. Group, 441

* These private interest and public factors are discussed at length in Part B.
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F. Supp. 2d at 13 (holding that "a defendant must make a substantial showing that transfer is
necessary.") (emphasis added).

As discussed below, ConocoPhillips has not carried its burden under section
1404(a). Accordingly, the Court should deny its motion to transfer this action to the Southern
District of Texas.

A. ConocoPhillips Must Demonstrate That This Action Could Have Been

Brought in the Southern District of Texas

As a threshold matter, ConocoPhillips' motion must demonstrate that this action
could have been brought in the Southern District of Texas, or its motion necessarily fails. "[A]
district court may transfer any civil action to any other district . . . where it may have been
brought." See 28 U.S.C. § 1404(a) (emphasis added); see also Thayer/Patricof, 196 F. Supp. 2d
at 32 ("a threshold question under section 1404(a) is whether the action could have been brought
in the transferee forum."). Although ConocoPhillips contends that this requirement is satisfied
and "requires little comment here" because it resides in the Southern District of Texas (Motion at
3-4), that result is far from clear. Courts in the District of Columbia follow the language of the
statute and assess the viability of another district at the time the action was originally filed. See,
e.g., Relfv. Gasch, 511 F.2d 804, 806-07 (D.C. Cir. 1975); FC Inv. Group, 441 F. Supp. 2d at
12; Green v. Footlocker Retail, Inc., 2005 WL 1330686, *1 (D.D.C. June 3, 2005); Martin-
Trigona v. Meister, 668 F. Supp. 1, 4 (D.D.C. 1987); see also Lamont v. Haig, 590 F.2d 1124,
1131 n.45 (D.C. Cir. 1978). But see Chung v. Chrysler Corp., 903 F. Supp. 160 (D.D.C. 1995);

Piekarski v. Home Owners Sav. Bank, 743 F. Supp. 38 (D.D.C. 1990).” This action could not

? The Chung and Piekarski cases are distinguishable on their facts. In Chung, the court
concluded that a defendant who was never served and never subject to the court's jurisdiction
(footnote continued)

04163/1996151.2 4



Case 1:04-cv-00332-EGS Document 110-1  Filed 11/20/2006 Page 9 of 24

have been brought in the Southern District of Texas when originally filed because the foreign
government entity defendants were not amenable to service of process in that forum.
(ConocoPhillips implicitly acknowledges this fact in the motion, see Motion at 14.) In fact, the
District of Columbia was Oceanic's only forum option in light of the Foreign Sovereign
Immunities Act, which provides that the District is the default venue for lawsuits against foreign
states or subdivisions thereof. See 28 U.S.C. § 1391(f)(4). In light of the conflicting authorities
in the District of Columbia, it is not clear that the Southern District of Texas is even a
permissible proposed transferee forum.*
B. Considerations of Convenience and the Interest of Justice Weigh in Favor of

Keeping This Action in the District of Columbia

Assuming the Southern District of Texas is an available transferee forum under
section 1404(a) (which it is not), ConocoPhillips' motion still fails because considerations of
convenience and the interest of justice do not weigh in favor of transfer. See FC Inv. Group, 441
F. Supp. 2d at 13. Courts consider a number of private and public interest factors in determining
whether an action should be transferred under section 1404(a). See Thayer/Patricof, 196 F.
Supp. 2d at 31-32. ConocoPhillips bears the burden of demonstrating that the balance of these
factors is "decisively" in its favor. See Ingram, 251 F. Supp. 2d at 7; see also Thayer/Patricof,

196 F. Supp. 2d at 31.

should be disregarded for purposes of assessing the propriety of the transferee forum. Chung,
903 F. Supp. at 160. And in Piekarski, the court concluded the same with respect to a defendant
who had been substituted out of the litigation. Piekarski, 743 F. Supp. at 38. Neither of these
factual scenarios is present here.

* Comments from Oceanic's counsel regarding the availability of the Southern District
of Texas are wholly irrelevant to this analysis since a party cannot render an improper forum
proper by consent. Cf. Hoffman v. Blaski, 363 U.S. 335, 342-43 (1960) (rejecting defendant's
attempt to transfer to an improper forum by agreeing to consent to jurisdiction)

04163/1996151.2 5
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1. ConocoPhillips Has Not Demonstrated That the Balance of Private
Interest Factors Weighs in Favor of Transfer to the Southern District
of Texas
The private interest factors considered by courts on a motion to transfer venue
pursuant to section 1404(a) include: "(1) the plaintiffs' choice of forum, unless the balance of
convenience is strongly in favor of the defendants; (2) the defendants' choice of forum; (3)
whether the claim arose elsewhere; (4) the convenience of the parties; (5) the convenience of the
witnesses, but only to the extent that the witnesses may actually be unavailable for trial in one of
the fora; and (6) the ease of access to sources of proof." Thayer/Patricof, 196 F. Supp. 2d at 31.
ConocoPhillips has not shown that the balance of these private factors weighs
decisively in favor of transfer to the Southern District of Texas.
(a) Oceanic's Choice of Forum
"[P]laintiff's choice of a forum is 'a paramount consideration' in any determination
of a transfer request." Thayer/Patricof, 196 F. Supp. 2d at 31; see also Gross v. Owen, 221 F.2d
94, 95 (D.C. Cir. 1955) ("It is almost a truism that a plaintiff's choice of forum will rarely be
disturbed . . . unless the balance of convenience is strongly in favor of the defendant."). A case

™

should not be transferred from plaintiffs' "chosen forum simply because another forum, in the
court's view, may be superior to that chosen by the plaintiff." The Wilderness Soc'y v. Babbitt,
104 F. Supp. 2d 10, 12 (D.D.C. 2000). Because this action's connection to the District of
Columbia is not attenuated, Oceanic's choice of forum is entitled to "substantial weight." Id. at
14-15.

In an effort to trump Oceanic's chosen forum, ConocoPhillips contends that

deference to Oceanic's decision to file in the District of Columbia should be diminished because

04163/1996151.2 6
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Oceanic does not reside here, and because this forum "has no meaningful ties to the controversy
and no particular interest in the parties or subject matter." Motion at 6. This argument ignores
the nexus between this action and the District of Columbia. Most importantly, ConocoPhillips
has a corporate office in the District of Columbia, and does business here. See SAC 9 9.
Moreover, James Godlove—a ConocoPhillips employee and significant participant in the events
giving rise to this action—works in the District of Columbia and resides nearby. Id. Mr.
Godlove is particularly significant to this action because he was the Darwin, Australia Area
Manager for ConocoPhillips' predecessor and ConocoPhillips' representative for the Joint
Authority Steering Committee on East Timor. See id. § 86. Finally, courts have noted that the
District of Columbia is an appropriate forum when an action "focus[es] on interpretation of
federal statutes" having some national significance. See Bosworth, 180 F. Supp. 2d at 128-29.
Oceanic's claims involve interpretation of the civil RICO statute and the Robinson-Patman Act in
the context of the complicated factual background underlying this action. See SAC 99 151-75.

Even if Oceanic's choice of forum were subject to some lesser amount of
deference, "a lesser burden and less deference does not mandate a blanket transfer at the request
of Defendants." In re Vitamins, 263 F. Supp. 2d at 69. ConocoPhillips still bears the burden of
showing that the balance of factors favors transfer to the Southern District of Texas (which it has
not done and cannot do). That Oceanic chose this forum favors keeping the action in the District
of Columbia.

(b) ConocoPhillips' Choice of Forum

ConocoPhillips' attempt to secure transfer to the Southern District of Texas—its

"hometown" forum—obviously is believed to serve its own self-interest. But as set forth below,

such a transfer would not serve the convenience of the witnesses, the interest of justice, or

04163/1996151.2 7
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judicial economy. ConocoPhillips essentially argues that this action should be transferred to
Houston, Texas under section 1404(a) because its headquarters are located there. See Motion at
4, 8. But the law is clear that this is not sufficient to warrant transfer. See Bosworth, 180 F.
Supp. 2d at 129 (denying motion to transfer venue to Montana even though defendant and the
majority of plaintiffs had offices in Montana and some relevant acts occurred there); see also
DSMC, Inc. v. Convera Corp., 273 F. Supp. 2d 14, 22 (D.D.C. 2002).
(c) Where Oceanic's Claims Arose

On a motion to transfer venue, courts also consider whether plaintiffs' claims
arose in a forum other than the present forum. See Babbitt, 104 F. Supp. 2d at 15. Here, this
factor does not favor transfer to the Southern District of Texas because there is no concentration
of acts underlying Oceanic's claims which occurred in Houston, Texas. ConocoPhillips attempts
to justify transfer on the grounds that acts giving rise to Oceanic's claims occurred in Houston.
Motion at 7. In reality, however, very few of the acts alleged in the Second Amended Complaint
occurred in Houston, Texas. The gravamen of Oceanic's claims involves unlawful acts that
occurred outside the United States, in Australia, Indonesia and East Timor. See, e.g., SAC 9 59,
100-03, 110. Other relevant acts occurred in New Y ork—where ConocoPhillips deposited funds
into the TSDA's bank accounts in furtherance of their unlawful enterprise (SAC 99 131, 133,
135, 138)—and in California and Washington—where ConocoPhillips shipped their ill-gotten
gains, thousands of barrels of hydrocarbons extracted from the Timor Sea. SAC 9 128.

And several of the acts giving rise to Oceanic's claims undoubtedly impacted this
forum, including the tax scheme perpetrated by ConocoPhillips on the Internal Revenue Service
(SAC 99 63-70) and acts undertaken by James Godlove, a ConocoPhillips employee who works

in the District of Columbia and was a significant participant in the events underlying Oceanic's
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claims. See, e.g., SAC 99 39, 90, 96. Because the majority of the acts underlying Oceanic's
claims occurred outside of Houston, this factor does not favor the Southern District of Texas
over the District of Columbia. See Babbitt, 104 F. Supp. 2d at 15 (noting that this factor is
inconclusive where it is not clear "where exactly plaintiffs' claims arose").
(d) Convenience of the Parties

The convenience of the parties is best served by keeping the action in this forum.
Despite ConocoPhillips' protestations to the contrary, it would not be inconvenient for it to
litigate this action in this forum. ConocoPhillips has a corporate office located at 1776 I Street,
and it does business here. See SAC 9. In addition, ConocoPhillips has repeatedly been party to
lawsuits in the District of Columbia.” Cf. Babbitt, 104 F. Supp. 2d at 15 (noting that
convenience-of-parties factor did not weigh in favor of transfer where certain parties had
litigated disputes in the District of Columbia "with some frequency."). Finally, ConocoPhillips'
lead counsel is located here. Even where "it would be arguably more convenient for defendants
to litigate this suit in [the proposed transferee forum]," defendants must show some "particular
hardship in litigating this suit in the District of Columbia." Id. ConocoPhillips has made no such
showing. The declaration submitted by ConocoPhillips simply confirms that Houston is its
principal place of business. See Gist Decl. 3. There is no reference to any "particular hardship"
ConocoPhillips would face in litigating this action in the District of Columbia (nor could there be

in light of the above).

> See Declaration of Michael L. Fazio in Support of Plaintiffs' Opposition to the
ConocoPhillips Defendants' Motion to Dismiss, Exs. 2-11 [Dkt. No. 86].

04163/1996151.2 9
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Although ConocoPhillips makes a halthearted attempt to argue that Houston
would also be more convenient for Oceanic (Motion at 8), Oceanic obviously deemed this forum
sufficiently convenient when it filed this action here.

(e) Convenience of Witnesses

As the case law makes clear, the convenience of witnesses is a factor "only to the
extent that the witnesses may actually be unavailable for trial in one of the fora." See Ingram,
251 F. Supp. 2d at 5; see also Babbitt, 104 F. Supp. 2d at 15. Although ConocoPhillips attempts
to justify transfer to the Southern District of Texas based on the presence of "key defense
witnesses" in Houston (Motion at 9), it has failed to make the requisite showing that these
witnesses would be unwilling to testify at trial in the District of Columbia. Accordingly, it
cannot rely on this factor to support transfer under section 1404(a). See id.; see also FC Inv.
Group, 441 F. Supp. 2d at 14 ("[D]efendant must show that witnesses would be unwilling to
testify in the District of Columbia."); Thayer/Patricof, 196 F. Supp. 2d at 33 (party seeking
transfer must make factual showing as to "what a non-resident witness will testify to, the
importance of the testimony to the issues in the case, and whether that witness is willing to travel
to a foreign jurisdiction.").

In Thayer/Patricof, the court denied defendants' motion to transfer even where
"37 of 53 potential witnesses" purportedly lived in the proposed transferee district because the
defendants made no showing that these witnesses would be unwilling to testify in the District of
Columbia. Thayer/Patricof, 196 F. Supp. 2d at 32-34. The court stated that it is "assume[d]
(absent any showing to the contrary) that [c]Jompany officers and employees would voluntarily
appear here." Id. at 32; see also FC Inv. Group, 441 F. Supp. 2d at 14 (absent showing that

witnesses would be unwilling to testify in the District, "it is assumed that the witnesses will
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voluntarily appear."). Just like the defendants in Thayer/Patricof, ConocoPhillips has failed to
make any showing that Houston-based witnesses would be unwilling to travel to the District of
Columbia for trial. The weak declaration proffered by ConocoPhillips makes no reference to any
witness's actual availability for a trial in this forum.

Indeed, it would be absurd for ConocoPhillips to assert that "key defense
witnesses" would not voluntarily appear for trial since these witnesses are obviously within
ConocoPhillips' control and would undoubtedly travel to the District of Columbia at its request.
ConocoPhillips concedes that most of its "key defense witnesses" will be "employees of
ConocoPhillips or its affiliates." Motion at 9. The best ConocoPhillips can do is attest to the
unremarkable proposition that "it would be much more convenient for persons . . . to appear as
witnesses in a trial located in Houston, Texas, where they live and work." Gist Decl. 4 7. The
law is clear, however, that "[t]he mere inconvenience to [a non-resident witness] from testifying
in the District of Columbia does not warrant transfer." Thayer/Patricof, 196 F. Supp. 2d at 34;
see also FC Inv. Group, 441 F. Supp. 2d at 14.

Even assuming arguendo that ConocoPhillips could make the requisite showing
as to their "key defense witnesses," the convenience-of-witnesses factor still weighs in favor of
keeping the action here. James Godlove—a significant participant in the events giving rise to
Oceanic's claims in this action—works in the District of Columbia and resides nearby.’ And

despite ConocoPhillips' statements to the contrary, there is no "significant concentration of

% ConocoPhillips asserts that Mr. Godlove does not reside here. In fact, Mr. Godlove
resides in Vienna, Virginia (Gist Decl. § 5), which is less than fifteen miles away from the
District of Columbia and well within this Court's subpoena power. The District of Columbia is
certainly convenient for Mr. Godlove.

04163/1996151.2 11
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witnesses" in the Houston area.” Motion at 13. Oceanic intends to rely on very few witnesses in
Houston.® The vast majority of relevant witnesses reside and work outside of the Southern
District of Texas—in Virginia, District of Columbia, New York, Colorado, California, Alaska,’
Australia, East Timor and Indonesia (among other places). Contrary to ConocoPhillips'
representation at the scheduling conference, it now concedes that several of the "key defense
witnesses" are located in Australia, not Houston. Motion at 9.'% The Southern District of Texas
is certainly not more convenient for these witnesses than the District of Columbia. Where the
present forum and proposed forum are equally inconvenient for witnesses, this factor does not
support transfer. See Ingram, 251 F. Supp. 2d at 5 (denying motion to transfer where it "d[id]
not appear that the witnesses most vital to this action would be any more inconvenienced by
having to travel to the District of Columbia, as compared to the [proposed transferee district].").
Finally, even if a few witnesses may be unavailable to testify in the District of
Columbia (and here there is no showing that any such witnesses exist), that does not weigh in
favor of transfer to the Southern District of Texas. Courts routinely recognize that "witnesses
unwilling to appear at trial can be subjected to videotape depositions that adequately capture

their demeanor and credibility for purposes of a trial." Thayer/Patricof, 196 F. Supp. 2d at 34;

7 It bears noting that two of the three witnesses identified by ConocoPhillips as Houston
residents—Stephen Brand and Karen Brand—appear to have moved to Houston only after the
action was filed. ConocoPhillips cannot rely on the fact that witnesses within its control have
moved to Houston since the filing of this action to justify its argument that Houston is a more
convenient to these witnesses.

8 Hearing Tr. at 5:9-12, Fazio Decl. Ex. A.

? According to ConocoPhillips, Blair Murphy (a participant in ConocoPhillips' unlawful
acts related to East Timor, see SAC 99 50-51, 60) currently resides in Anchorage, Alaska. Gist
Decl. 4 5.F.
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see also Dealtime.com Ltd. v. McNulty, 123 F. Supp. 2d 750, 757 (S.D.N.Y. 2000) (witness
unavailability would "not tip the balance in favor of transfer in light of the option of videotaping
testimony of witnesses unwilling to travel"). Thus, even the absence of live testimony for certain
witnesses is not sufficient to contravene Oceanic's choice of forum.

® Ease of Access to Sources of Proof

The location of documents and records in this action also does not weigh in favor

of transfer. ConocoPhillips contends that the Southern District of Texas would be more
convenient because "ConocoPhillips will produce any responsive documents from Houston,
Texas." Motion at 9. But the mere fact that some of ConocoPhillips' documents may be located
in Houston, Texas before production does not warrant transfer.!' The weight of authority
indicates that the physical location of documents is rendered all but irrelevant in light of the
modern trends in document production. See, e.g., Thayer/Patricof, 196 F. Supp. 2d at 36 ("the
location of documents, given modern technology, is less important in determining the
convenience of the parties."); Air Line Pilots Ass'n v. Eastern Air Lines, 672 F. Supp. 525, 527
(D.D.C. 1987) (noting that "[n]o matter where the litigation proceeds, these materials will have
to be photocopied and shipped to [defendant's] lawyers . . . ."); see also Coker v. Bank of
America, 984 F. Supp. 757, 766 (S.D.N.Y. 1997) (concluding that the location-of-documents
factor is neutral because "in today's era of photocopying, fax machines and Federal Express,

[the] documents easily could be sent to New York."). Regardless of their original location,

1% Notably, this contradicts ConocoPhillips' assertion at the recent status conference that
"[a]ll of the ConocoPhillips witnesses are in Houston." See November 3, 2006 Hearing Tr. at
6:23-7:1, Fazio Decl. Ex. A.

""" Moreover, ConocoPhillips admits that many of the "files relevant specifically to

developments in the Timor Sea are located in Perth and Darwin, Australia." Motion at 8. The
(footnote continued)
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ConocoPhillips' documents will be produced to Oceanic's counsel in the District of Columbia
and California. Thus, these documents will be equally convenient to this Court.
2. Public Interest Considerations Also Favor the District of Columbia
Over the Southern District of Texas
Where (as here) the private interest factors do not support transfer of the action,
the Court need not even weigh the public interest considerations. See Ingram, 251 F. Supp. 2d at
5. Even if the Court were to consider these factors, however, each of them favors the District of
Columbia over the Southern District of Texas, and none suggests that the Southern District of
Texas is a better forum than the District of Columbia. Public interest factors include: "(1) the
transferee's familiarity with the governing laws; (2) the relative congestion of the calendars of
the potential transferee and the transferor courts; and (3) the local interest in deciding local
controversies at home." Thayer/Patricof, 196 F. Supp. 2d at 31-32. At least one court has also
noted that "the possibility that the defendants are forum shopping" weighs against transfer.
Bosworth, 180 F. Supp. 2d at 129.
Here, none of these factors weighs in favor of granting ConocoPhillips' motion to
transfer.
(a) Familiarity With Governing Laws
Oceanic's common law claims for intentional interference with prospective
economic advantage and unfair competition are governed by District of Columbia law. Thus, the

interest of justice would best be served by proceeding in this Court, which is in the best position

location of these files certainly does not favor the Southern District of Texas over the District of
Columbia.
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to determine issues of District of Columbia law, or is at least more familiar with such law than a
judge in the Southern District of Texas. See Thayer/Patricof, 196 F. Supp. 2d at 36-37.

In its motion, ConocoPhillips asserts for the first time that Texas law would
govern Oceanic's common law claims, and goes so far as to suggest that the Court's reliance on
District of Columbia law in the dismissal order ran "afoul of the due process clause of the
Federal Constitution." Motion at 13. In two rounds of briefing motions to dismiss,
ConocoPhillips never once suggested that Texas law would apply to Oceanic's claims. In fact,
they previously claimed East Timorese law would apply because East Timor had the "most
substantial interest" here. See ConocoPhillips' Motion to Dismiss Second Amended Complaint
at 32 [Dkt. No. 84]. This Court—over ConocoPhillips' arguments—properly applied District of
Columbia law when assessing the sufficiency of Oceanic's state law claims on the motions to
dismiss. See Order at 51-55.

Even if the choice of law issue were not already settled, ConocoPhillips fails to
establish that Texas law would govern. As an initial matter, ConocoPhillips has not made the
requisite threshold showing that a conflict of laws exists between D.C. law and Texas law. See
GEICO v. Fetisoff, 958 F.2d 1137, 1141 (D.C. Cir. 1992). Its claim that Texas law governs must
fall for that reason alone. Moreover, there is no basis to apply Texas law to Oceanic's claims.
As discussed above, very few of the acts underlying Oceanic's claims occurred in Texas. The
vast majority of relevant acts occurred outside Texas—in New York, Colorado, California,

Australia, Indonesia and East Timor. See, e.g., SAC 9 59, 100-03, 128, 131, 133, 135 and 138.
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Thus, Texas does not have a "significant relationship" to this dispute. The mere fact that
ConocoPhillips' headquarters are in Texas does not make Texas law applicable. '

Because Texas law would not govern Oceanic's claims, this factor does not weigh
in favor transfer to the Southern District of Texas.

(b) Relative Congestion of the Calendars/Judicial Economy

ConocoPhillips claims that this action should be transferred to the Southern
District of Texas because "cases currently proceed to trial much faster [there]." Motion at 14."
In reality, however, the difference in disposition times for civil actions between this Court and
the Southern District of Texas is negligible. According to the Federal Court Management
Statistics for 2005 (available at www.uscourts.gov/cgi-bin/mcsd2005.pl), civil cases in the
District of Columbia proceed to disposition in 10.8 months (one month longer than in the
Southern District of Texas), but the average per-judge caseload here is substantially less than in
the Southern District of Texas (309 cases/judge versus 529 cases/judge). See id. ConocoPhillips
has chosen to cite a more limited set of statistics to support its position that this Court is
substantially slower than the Southern District of Texas. But its statistics include only those
cases in which trials were actually completed, and its "time to trial" figures run through the end

of trial. See 2005 Annual Report of the Director: Judicial Business of the United States Courts,

"2 Even if Texas law were applicable to Oceanic's two common law claims, this factor
would not weigh in favor of transfer because this Court could easily apply Texas law regarding
the intentional interference with prospective economic advantage and unfair competition claims.
See Thayer/Patricof, 196 F. Supp. 2d at 36 ("[T]he 'fact that the law of another jurisdiction
governs the outcome of the case is a factor accorded little weight on a motion to transfer. . . ."")
(quoting Coker, 984 F. Supp. at 766).

3 ConocoPhillips' professed interest in the most expeditious resolution of this action
(Motion at 14) is inconsistent with their request at the recent scheduling conference that the
Court not even set a trial date until at least eight to ten months after the start of discovery in this
action (which is currently stayed). See Jt. Report of Counsel at §§ 8, 13 [Dkt. No. 103].
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Table C-10 (available at www.uscourts.gov/judbus2005/appendices/c10.pdf). In any event, the
relative congestion of courts' dockets is accorded little weight in the District of Columbia. See,
e.g., FC Inv. Group, 441 F. Supp. 2d at 14 (denying motion to transfer even where cases
proceeded to disposition "somewhat more quickly" in proposed transferee court); Ingram, 251 F.
Supp. 2d at 6 (same).

Judicial economy would obviously be best served by keeping the action in this
Court as opposed to starting over with a new judge in the Southern District of Texas. This action
has been pending here for over two and a half years. Until now, ConocoPhillips has never
challenged the propriety of this venue.'* In that time, the Court has invested substantial time and
resources in determining two rounds of motions to dismiss, issuing a fifty-six page opinion on
September 21, 2006 addressing ConocoPhillips' motion to dismiss the Second Amended
Complaint. Thus, judicial economy clearly weighs in favor of keeping the action here. See The
Fund for Animals v. Norton, 352 F. Supp. 2d 1, 2 (D.D.C. 2005) (denying transfer "[g]iven this
Court's familiarity with the law and issues"); In re Vitamins, 263 F. Supp. 2d at 71 (denying
transfer and noting that the "interest of justice" factor does not favor transfer where the court is
"extremely familiar with the facts of the case").

ConocoPhillips' suggestion that transfer to the Southern District of Texas at this
juncture would promote judicial economy defies logic. The fact that the Court's rulings would
"travel with the case" (Motion at 14) does not take into account the Court's substantial
investment of time and resources in understanding the complaint and the complicated factual

background underlying this "potentially sprawling litigation." Because judicial economy would
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not be furthered by asking another court to start over at this juncture, this factor weighs against
transfer to the Southern District of Texas.
(©) Local Interest in Deciding Local Controversies
This factor is only relevant when an action involves a local controversy. See
Babbitt, 104 F. Supp. 2d at 16-17 ("The key question, here is whether the [dispute underlying the
action] constitutes a local controversy."). There is nothing "uniquely local" about
ConocoPhillips' scheme of bribery and corruption in East Timor and Indonesia which allowed it
to secure oil and gas rights in the Timor Sea. Cf. id. at 17 (denying transfer and noting that a
dispute "involving the National Petroleum Reserve planning area in Alaska is not a local dispute
affecting only the local resident"); Ingram, 251 F. Supp. 2d at 6 (denying transfer and noting
"there is nothing uniquely local about DES litigation as the product was marketed and dispensed
throughout the nation."). Indeed, courts in the District of Columbia have recognized that the
issue of oil and natural gas supplies is a national issue. See, e.g., Babbitt, 104 F. Supp. 2d at 17.
(d)  Possibility of Forum Shopping by Defendants
At least one court in the District of Columbia has noted that "the possibility that
the defendants are forum shopping" weighs against transfer under section 1404(a). Bosworth,
180 F. Supp. 2d at 129. In light of the timing of this motion (following the Court's adverse
ruling on ConocoPhillips' Motion to Dismiss the Second Amended Complaint), it is a distinct
possibility that ConocoPhillips is attempting to use section 1404(a) to transfer this action to a

hometown forum it apparently believes would be more pre-disposed to serve its self-interest.

%" The Court noted at the recent status conference that if Texas were a more convenient

forum, it "wish[ed] [it] had known that two years ago." See November 3, 2006 Hearing Tr. at
4:21-24, Fazio Decl. Ex. A.
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Conclusion

For the foregoing reasons, Oceanic respectfully requests that the Court deny

ConocoPhillips' motion to transfer this action to the Southern District of Texas pursuant to 28

U.S.C. § 1404(a).
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