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INTRODUCTION 

Plaintiffs’ opposition brief tries hard to gloss over the key issue presented by the motion: 

the very reasoning that this Court used to justify dismissal of one of the defendants, the Timor 

Sea Designated Authority (TSDA), applies equally to justify dismissal of the other defendants, 

the ConocoPhillips entities (collectively ConocoPhillips).  Plaintiffs cannot, and do not, deny 

that their claims arise out of the refusal of Australia and East Timor to establish a competitive 

bidding process in 2002 to reallocate the existing concessions in the Timor Sea.  As this Court 

recognized, that refusal is attributable to the sovereign decisions of Australia and East Timor:  

In order for the Court to recognize that plaintiffs had a “right to compete or bid” 
in the post-independence period of East Timor, the Court must find the official 
acts of the TSDA in awarding contracts to those companies that had won 
concession rights back in 1991 as invalid, which in turn, means finding Annex F, 
which authorized such renewals, as invalid. 

Order 18.  That straightforward point disposes of plaintiffs’ claims not only against the TSDA, 

but also against ConocoPhillips. 

Plaintiffs try to avoid that point by insisting that East Timor’s sovereign decision was 

motivated by the wrongful conduct of ConocoPhillips.  But the act of state doctrine simply does 

not allow an American court to second-guess the validity of foreign sovereign acts, regardless of 

whether the motivations for such acts are alleged to have been good, bad, or indifferent.  Thus, 

once this Court recognized that the governments of Australia and East Timor made sovereign 

decisions in 2002 not to disrupt the development of existing concessions in the Timor Sea, the 

motivations for those decisions are immaterial.  Again, this Court squarely (and correctly) 

addressed this point, explaining that plaintiffs “miss[] the mark” by arguing that “adjudication of 

their claims would only require an inquiry into East Timor’s motivations to confirm 

ConocoPhillips’ contracts,” rather than “validat[ing] or invalidat[ing] any acts taken by East 

Timor.”  Order 19 n.18.   
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Indeed, as noted in the memorandum in support of the motion, this is an unusual motion 

for reconsideration, because this Court accepted the central premise of ConocoPhillips’ motion 

to dismiss, but then applied that premise only to the TSDA.  See Mem. in Support of Mot. for 

Reconsideration 2.  In essence, therefore, plaintiffs are now seeking reconsideration of the 

Court’s decision recognizing that the alleged “right to compete” on which all their claims are 

based is negated by the sovereign decisions of Australia and East Timor (which is why the Court 

dismissed the claims against the TSDA).  See Order 12-20.  It is no surprise, thus, that plaintiffs’ 

brief in opposition to the motion for reconsideration is longer than ConocoPhillips’ brief in 

support of that motion: plaintiffs tie themselves up in knots trying to explain why the Court’s 

reasoning for dismissing the claims against the TSDA does not also apply to the claims against 

ConocoPhillips.  As explained below, plaintiffs’ efforts are unsuccessful.   

ARGUMENT 

I. THIS COURT SHOULD RECONSIDER ITS ORDER DECLINING TO DISMISS 
THE CLAIMS AGAINST CONOCOPHILLIPS. 

The two issues presented in this motion for reconsideration (standing and the act of state 

doctrine) are really just two sides of the same coin: plaintiffs lack standing precisely because the 

sovereign acts of Australia and East Timor negate the alleged right to compete on which all of 

plaintiffs’ claims are based, and the act of state doctrine does not allow this Court to entertain a 

challenge to those sovereign acts.  These points are discussed in turn below. 

A. Plaintiffs Had No “Right To Bid Or Compete” In 2002 In Light Of The 
Sovereign Decisions Of Australia And East Timor. 

As a threshold matter, plaintiffs lack standing to bring this action because the injury 

underlying all of their claims—the deprivation of an alleged “‘right to compete or bid’” for a 

concession in 2002, Order 18—does not exist as a matter of law.  As this Court explained, 

Case 1:04-cv-00332-EGS     Document 101     Filed 10/23/2006     Page 6 of 15




   

 3 
 

Australia and East Timor made sovereign decisions in 2002 to confirm, rather than disavow, the 

1991 concessions:  

By signing and ratifying this bilateral international treaty, East Timor and 
Australia confirmed their joint decision to allow companies, who had made 
substantial investments since 1991 in the Timor Gap, to continue exploring and 
developing the oil and natural gas reserves.  In 2002, when the Treaty came into 
effect, no provisions were made for bidding or further opportunities to compete 
for concession rights in the Timor Gap. 

Order 15.  In light of these sovereign decisions, the “right” alleged by plaintiffs simply does not 

exist.  Any assertion of such a “right,” thus, is inescapably a challenge to those sovereign 

decisions themselves: 

In order for the Court to recognize that plaintiffs had a “right to compete or bid” 
in the post-independence period of East Timor, the Court must find the official 
acts of the TSDA in awarding contracts to those companies that had won 
concession rights back in 1991 as invalid, which in turn, means finding Annex F, 
which authorized such renewals, as invalid. 

Id. at 18.  In the absence of a right to compete or bid in 2002, of course, plaintiffs could not have 

been injured by the deprivation of any such right, and hence lack standing to challenge any such 

deprivation.1 

                                                 
1 Plaintiffs persist in mischaracterizing ConocoPhillips’ standing argument as being that 

“Oceanic could only have standing if a formal bid process occurred.”  Opp. Br. 1; see also id. at 
11 (“ConocoPhillips argues that Oceanic has no standing to sue because there was no bidding 
process at all in 2002.”).  That is not ConocoPhillips’ position.  To the contrary, a plaintiff may 
have standing to challenge the failure to establish a bidding process where the plaintiff has a 
right to such a process.  The problem for plaintiffs here is that, as this Court recognized, the very 
“right to compete or bid” upon which they base their claims is negated by the sovereign 
decisions of Australia and East Timor.  See Order 12-20.  For this reason, the cases on which 
plaintiffs rely—all of which involved situations where the plaintiffs did have a right to 
compete—are inapposite.  See Opp. Br. 12-14 (citing, inter alia, Astech-Marmon, Inc. v. Lenoci, 
349 F. Supp. 2d 265 (D. Conn. 2004); Bieter Co. v. Blomquist, 987 F.2d 1319 (8th Cir. 1993)).  
It is telling, but not surprising, that plaintiffs never identify the source of the alleged “right to bid 
or compete” upon which their claims are based, because such a right could exist only if Australia 
and East Timor had created it, and those nations expressly refused to do so.  And it goes without 
saying that, in the absence of a “right to compete or bid,” plaintiffs cannot establish standing by 
arguing that they spent their own money in exploring for oil and gas in the concession area, see 
Opp. Br. 18-20, because any such injury is entirely self-inflicted. 
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B. Plaintiffs Cannot Avoid The Sovereign Decisions Of Australia And East 
Timor By Challenging The Motivations For East Timor’s Decision. 

Because plaintiffs cannot dispute that the sovereign decisions of Australia and East Timor 

negate the very right upon which their claims are based, they are reduced to arguing that East 

Timor’s sovereign decision was motivated by ConocoPhillips’ alleged wrongdoing.  Opp. Br. 

11-18.  In particular, plaintiffs argue that “ConocoPhillips’ bribery eliminated any competition 

for oil and gas rights in the Timor Sea [in 2002], thereby causing injury to Oceanic.”  Id. at 13; 

see also id. at 2 (“Oceanic has standing when a defendant’s bribery eliminates fair 

competition.”); id. (“ConocoPhillips was … able to remove Oceanic from the playing field by … 

acts of corruption.”).   

As a threshold matter, this argument fails on its own terms, because plaintiffs’ alleged 

“right to compete” is independently negated by the sovereign decisions of both Australia and 

East Timor.  As this Court noted, Australia’s sovereign decision stands as a barrier to plaintiffs’ 

claims wholly apart from plaintiffs’ challenge to the motivations for East Timor’s sovereign 

decision.  See Order 19 n.18 (“[T]he TSDA was not created unilaterally by East Timor, rather it 

is a regulatory agency jointly created by Australia and East Timor, and the plaintiffs have not 

raised any allegations that Australian officials have been bribed.”). 

In any event, plaintiffs’ efforts to challenge East Timor’s sovereign decision are squarely 

foreclosed by the act of state doctrine, which “‘precludes the courts of this country from 

inquiring into the validity of the public acts a recognized foreign sovereign power committed 

within its own territory.’”  Order 13 (quoting Banco Nacional de Cuba v. Sabbatino, 376 U.S. 

398, 401 (1964)); see also W.S. Kirkpatrick & Co. v. Environmental Tectonics Corp., 493 U.S. 

400, 409 (1990) (“[T]he acts of foreign sovereigns taken within their own jurisdictions shall be 

deemed valid,” and must be given legal effect in American courts). 
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Plaintiffs try to avoid the act of state doctrine by arguing that the Supreme Court’s 

Kirkpatrick decision is indistinguishable from this case.  See Opp. Br. 5-6.  Once again, this 

Court correctly rejected that argument.  See Order 16-20.  At issue in Kirkpatrick was alleged 

bribery in connection with the award of a construction contract by Nigerian officials.  See 493 

U.S. at 401-02.  Those officials’ act of awarding that contract, as the Supreme Court explained, 

did not qualify as a Nigerian sovereign act within the meaning of the act of state doctrine.  

Indeed, the alleged bribery was squarely in violation of Nigeria’s sovereign laws.  See id. at 402 

(“All parties agree that Nigerian law prohibits both the payment and receipt of bribes in 

connection with the award of a government contract.”).  If the Nigerian legislature had passed a 

statute, or entered into a treaty, awarding the contract, the case would have been entirely 

different.  Thus, as this Court explained: 

[T]his case is distinguishable from W.S. Kirkpatrick [because] this case does turn 
on the validity of an official act.  Unlike the plaintiff in W.S. Kirkpatrick, the 
plaintiffs in this case are asking the Court to invalidate an official act of two 
foreign sovereigns.  …  In order for the Court to recognize that plaintiffs had a 
“right to compete or bid” in the post-independence period of East Timor, the 
Court must find the official acts of the TSDA in awarding contracts to those 
companies that had won concession rights back in 1991 as invalid, which in turn, 
means finding Annex F, which authorized such renewals, as invalid.  …  [T]he 
Court is barred by the act of state doctrine to pass judgment on the official 
sovereign acts of Australia and East Timor that resulted in the drafting, signing 
and ratification [of] the Timor Sea Treaty, including Annex F. 

Order 18-19 (emphasis added).  Nothing in plaintiffs’ brief calls this basic point into question. 

Plaintiffs thus miss the mark by arguing that Kirkpatrick stands for the proposition that 

American courts may second-guess the validity of foreign sovereign acts where (as here) the 

plaintiff alleges that such acts were procured by corruption or other wrongful acts.  See Opp. 5-6; 

see also id. at 10 (“[A] claim against a private defendant for damages due to purported ‘official 

acts’ procured by corruption does not require the court to pass judgment on the purported 

‘official acts.’”).  Again, this Court squarely and correctly rejected that contention: 
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Plaintiffs insist that adjudication of their claims would only require an inquiry into 
East Timor’s motivations to confirm ConocoPhillips’ contracts.  Plaintiffs are not 
asking the Court to validate or invalidate any acts taken by East Timor.  See Pls.’ 
Opp. to TSDA’s Mot. to Dismiss, p. 24.  That argument misses the mark, 
however.  Whereas in W.S. Kirkpatrick neither the claim [n]or any of the asserted 
defenses required a determination that Nigeria’s contract with the defendant 
company was or was not effective, here plaintiffs’ claims are premised on the 
TSDA undoing or disregarding an official directive mandated by Australia and 
East Timor.  Further, the Timor Sea Treaty, including Annex F, was ratified by 
two legislatures, whereas the procurement contract in W.S. Kirkpatrick did not 
require such actions.  It is one thing to question the motives of an official in 
approving a contract, and quite another to question the motives of an entire 
foreign legislature in ratifying a treaty. 

Order 19 n.18.  Accordingly, as this Court recognized, plaintiffs cannot avoid the act of state 

doctrine here by simply challenging the motivations for East Timor’s sovereign acts.  See id. at 

23 (“[T]his Court cannot logically separate East Timor’s motivation to award contracts to those 

companies that had won concession rights back in 1991 from the validity of its sovereign 

conduct to draft and approve Annex F of the Timor Sea Treaty which authorized such 

renewals.”); see also Clayco Petroleum Corp. v. Occidental Petroleum Corp., 712 F.2d 404, 408 

& n.3 (9th Cir. 1983) (per curiam); Compania de Gas de Nuevo Laredo v. Entex, Inc., 686 F.2d 

322, 326 (5th Cir. 1982); Hunt v. Mobil Oil Corp., 550 F.2d 68, 79 (2d Cir. 1977). 

Nor is it true, as plaintiffs assert, that the act of state doctrine turns on the identity of the 

defendant or the nature of the relief sought.  See Opp. Br. 7-10.  To the contrary, as noted above, 

the doctrine prevents American courts from second-guessing the validity of a foreign act of state 

regardless of the identity of the defendant or the nature of the relief sought.  See, e.g., Sabbatino, 

376 U.S. at 401; Kirkpatrick, 493 U.S. at 409; cf. Order 19 n.18 (recognizing that application of 

act of state doctrine does not turn on nature of relief sought).  Rather, what matters is the nature 

of the underlying acts being challenged.  “In the act of state context, even if the defendant is a 

private party, not an instrumentality of a foreign state, and even if the suit is not based 

specifically on a sovereign act, we nevertheless decline to decide the merits of the case if in 
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doing so we would need to judge the validity of the public acts of a sovereign state performed 

within its own territory.”  Callejo v. Bancomer, S.A., 764 F.2d 1101, 1113 (5th Cir. 1985); see 

also Oetjen v. Central Leather Co., 246 U.S. 297, 303 (1918) (applying the act of state doctrine 

to suit between private parties); Ricaud v. American Metal Co., 246 U.S. 304, 309-10 (1918) 

(same); Society of Lloyd’s v. Siemon-Netto, 457 F.3d 94, 102-03 (D.C. Cir. 2006) (same); Glen v. 

Club Mediteranee, S.A., 450 F.3d 1251, 1253-57 (11th Cir. 2006) (same).2   

Plaintiffs purport to find support for their position in the district court’s decision in World 

Wide Minerals Ltd. v. Republic of Kazakhstan, 116 F. Supp. 2d 98 (D.D.C. 2000), aff’d in part 

and vacated in part, 296 F.3d 1154 (D.C. Cir. 2002).  As plaintiffs note, the district court there 

dismissed claims against a foreign government and its instrumentalities on act of state grounds, 

but did not dismiss claims against private parties.  Opp. Br. 7-8 (citing 116 F. Supp. 2d at 105).  

According to plaintiffs, “[o]n appeal, … as to [the private defendant], the D.C. Circuit left 

undisturbed the district court’s act of state holding.”  Id. at 7-8 (emphasis added); see also id. at 

9 (“The D.C. Circuit permitted claims to be asserted against the private defendant.”); id. at 23 

(“[T]he D.C. Circuit … specifically permitted claims against a private party to proceed while 

dismissing claims against foreign government entities on act of state grounds.”).  That assertion 

is false.  The D.C. Circuit vacated the district court’s ruling with respect to the private defendant 

on the threshold ground that the district court was required to determine whether it had personal 

jurisdiction over that defendant before reaching the act of state doctrine.  See 296 F.3d at 1168-

69.  By vacating the decision, the D.C. Circuit obviously did not leave the decision 
                                                 

2 Plaintiffs try to distinguish these cases on their facts, asserting that the courts in these cases 
needed to second-guess the validity of a foreign sovereign act.  See Opp. Br. 9-10.  But the same 
is true here: for this Court to recognize the “right” asserted by plaintiffs would be for this Court 
to second-guess the validity of the official acts of Australia and East Timor negating any such 
“right.”  See Order 18.  The key point, which plaintiffs cannot and do not contest, is that lawsuits 
for damages between private parties can implicate the validity of foreign sovereign acts. 
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“undisturbed,” or “permit” claims to be asserted against a private defendant that the act of state 

precluded from being asserted against a governmental defendant.  Opp. Br. 8, 9, 23.3 

Finally, plaintiffs cannot avoid the act of state doctrine here by insisting that the doctrine 

is “flexible.”  Opp. Br. 1, 4-5 & n.1, 9, 23.  The act of state doctrine may be “prudential,” id. at 1, 

4, in the sense that it is not compelled by the Constitution or a statute, but it is not discretionary.  

To the contrary, an American court must accept the validity of a foreign act of state taken within 

its own territory.  See, e.g., Sabbatino, 376 U.S. at 401; Kirkpatrick, 493 U.S. at 409.  That is the 

beginning and the end of this case: because all of plaintiffs’ claims involve an asserted “right to 

compete or bid” for a concession in 2002, and such a right does not exist by virtue of the 

sovereign acts of Australia and East Timor, plaintiffs’ claims against ConocoPhillips, just like 

their claims against the TSDA, fail as matter of law.  

II. IN THE ALTERNATIVE, THIS COURT SHOULD CERTIFY ITS ORDER 
DECLINING TO DISMISS THE CLAIMS AGAINST CONOCOPHILLIPS. 

Finally, plaintiffs argue that in no event should this Court certify its order for 

interlocutory appeal.  See Opp. Br. 20-25.  Again, that argument is misguided.  Even if this Court 

were to reaffirm its order declining to dismiss the claims against ConocoPhillips under the act of 
                                                 

3 Nor do any of the other cases cited by plaintiffs support their argument that the application 
of the act of state doctrine turns on the defendant’s identity.  In Doe v. Exxon Mobil Corp., 393 
F. Supp. 2d 20 (D.D.C. 2005), the court dismissed state-law tort claims against a foreign 
governmental defendant on justiciability grounds and then concluded (in a footnote) that the act 
of state doctrine did not bar adjudication of those claims against a private defendant, see id. at 28 
n.7.  Because the court did not dismiss the claims against the foreign governmental defendant 
under the act of state doctrine, the case provides no support for the proposition that the act of 
state doctrine allows the same claims to proceed against a private defendant but not a foreign 
governmental defendant.  In Williams v. Curtiss-Wright Corp., 694 F.2d 300 (3d Cir. 1982), no 
foreign governmental defendant was involved at all, and the court simply decided that the 
particular claims there did not require a court to question the validity of any foreign acts of state.  
See id. at 303-05.  And in Abu Ali v. Ashcroft, 350 F. Supp. 2d 28 (D.D.C. 2004), neither a 
foreign governmental defendant nor a private defendant was involved; rather, the case simply 
held that the United States government could not avoid adjudication of a habeas corpus petition 
by invoking the act of state doctrine.  See id. at 57-61.   
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state doctrine, notwithstanding its dismissal of those same claims against the TSDA under that 

same doctrine, at the very least (1) “[the] order involves a controlling question of law [on] which 

there is substantial ground for difference of opinion,” and (2) “an immediate appeal from the 

order may materially advance the ultimate termination of the litigation.”  28 U.S.C. § 1292(b).   

A. Controlling Questions of Law On Which There Is Substantial Ground For 
Difference Of Opinion 

Plaintiffs cannot, and do not, dispute that the order involves “controlling questions of 

law,” because the resolution of those questions in ConocoPhillips’ favor would end this litigation 

outright.  Rather, plaintiffs argue that there is no “substantial ground for difference of opinion” 

on these questions.  Opp. Br. 21-23.  That argument is manifestly incorrect.  It is telling that 

plaintiffs are unable to cite a single unvacated decision in the history of American law holding 

that the act of state doctrine applies to claims asserted against a governmental defendant but does 

not apply to those very same claims asserted against a private defendant.  Nor are plaintiffs able 

to cite a single case in the history of American law holding that they can challenge the separate 

and independent acts of two foreign sovereigns (Australia and East Timor) by simply 

challenging the motivations underlying the acts of one of those sovereigns.  And because the act 

of state doctrine prevents plaintiffs from challenging the validity of the foreign sovereign acts at 

issue here, and those acts negate the “right to compete or bid” upon which plaintiffs base their 

claims, plaintiffs necessarily lack standing to bring those claims.  At the very least, plaintiffs’ 

argument that there is not even “substantial ground for difference of opinion” on these issues 

misses the mark. 

B. Materially Advance The Ultimate Termination Of The Litigation 

Finally, plaintiffs take the remarkable position that an interlocutory appeal “would not 

materially advance the ultimate termination of this litigation.”  Opp. Br. 23 (capitalization 
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modified).  As noted above, plaintiffs cannot, and do not, deny that an appellate ruling in 

ConocoPhillips’ favor would end this litigation outright, leaving nothing further for this Court to 

adjudicate.  This is not a case, in other words, where further proceedings in this Court would be 

required regardless of the outcome of an interlocutory appeal.  Because an appeal would end this 

case outright, it goes without saying that such an appeal “may materially advance the ultimate 

termination of the litigation.”  28 U.S.C. § 1292(b). 

Plaintiffs are thus reduced to arguing that “certification of the Order for interlocutory 

appeal would likely harm Oceanic.”  Opp. Br. 24.  That argument is, to say the least, 

disingenuous.  Plaintiffs themselves waited years before filing this lawsuit seeking $10.5 billion 

in damages (before trebling) from the TSDA and ConocoPhillips.  They never indicated any 

need for expedited consideration of their claims while the motions to dismiss were pending.  The 

discovery process in this sprawling case involving events on the other side of the globe over the 

past quarter-century, if allowed to proceed, will undoubtedly prove cumbersome and expensive 

for all involved.  Plaintiffs now assert a compelling and immediate need for certain limited third-

party discovery in Australia.  See Opp. Br. 24-25.  But, even on its own terms, that assertion 

provides no justification for immediately launching full-fledged discovery across the board in 

this case.  To the extent that plaintiffs can show that any targeted third-party discovery is 

immediately necessary, they can of course ask this Court for leave to take such discovery.  See 

Fed. R. Civ. P. 27.  But their generalized assertions of prejudice, in light of their own dilatory 

conduct in pursing these claims, cannot be credited. 

CONCLUSION 

For the foregoing reasons, this Court should reconsider its order dismissing plaintiffs’ 

claims against the TSDA but not against ConocoPhillips.  In the alternative, this Court should 

certify that order for immediate interlocutory appeal.   
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