
 

 

 

UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

   

OCEANIC EXPLORATION CO., et al., 

Plaintiffs, 

v. 

CONOCOPHILLIPS, et al., 

Defendants. 

 

Civil Action Number:  4:07-cv-00815 

CONOCOPHILLIPS’ RESPONSE TO OCEANIC’S  
NOTICE OF SUPPLEMENTAL AUTHORITY  

With reluctance, ConocoPhillips responds briefly to Oceanic’s recent Notice of 

Supplemental Authority with respect to the Supreme Court’s decision in Erickson and Oceanic’s 

Objection to ConocoPhillips’ Notice of the Court’s decision in Twombly.   

First, Erickson simply holds that the facts as to health-treatment deprivation 

alleged by a pro se plaintiff satisfied the minimum requirements of Rule 8.  It certainly did not 

overrule the Court’s three-week-old decision in Twombly: to the contrary, it cited to Twombly.  

Erickson in no way suggested — as Oceanic contends — that the holding of Twombly setting 

forth the minimum standards of Rule 8 pleading and putting to rest the “no set of facts” standard 

of Conley v. Gibson was in any way limited to cases arising under Sherman Act Section 1.  

Likewise, Erickson in no way lends support to Oceanic’s contention that a complaint’s merely 

mouthing the conclusory words “proximate” and “direct” can satisfy the necessity of pleading 

proximate cause as required by AGC, Holmes and Anza.  See Oceanic’s Opposition Brief at 15, 

15 n.19, 26-27.  To the contrary, the Court in Twombly expressly held that “Factual allegations 
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must be enough to raise a right to relief above the speculative level” (emphasis added), and that a 

“plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than 

labels and conclusions, and a formulaic recitation of the elements of a cause of action will not 

do.”  Bell Atlantic v. Twombly, 127 S. Ct. 1955, 1964-65 (2007).   

Second, in its Objection to ConocoPhillips’ citation to Twombly as supplemental 

authority, Oceanic asserted that ConocoPhillips supposedly is not contending in its Rule 12(c) 

motion that the Second Amended Complaint is factually deficient.  Objection at 1.  This is sim-

ply not the case.  The motion indeed expressly demonstrates — in detail — that the Second 

Amended Complaint totally fails to set forth factual allegations to support a claim of direct, non-

speculative injury:  i.e., that, but for the alleged bribery, East Timor and Australia would have 

abrogated ConocoPhillips’ concessions (indeed, Oceanic’s brief concedes that Australia would 

have done no such thing), and that Oceanic would have determined to bid, would have been 

deemed a qualified bidder by East Timor and Australia, and would have prevailed in a re-opened 

bidding.  See Opening Brief 15-22; Reply Brief 3-8. 
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Certificate of Service 

The undersigned hereby certifies that a true and correct copy of the foregoing Re-
sponse to Oceanic's Notice of Supplemental Authority was sent to all known counsel of record 
via electronic service, certified mail, return receipt requested, electronic mail, first class mail, 
and/or facsimile transmission, on the 27th day of June, 2007. 
 

/s/ Martin D. Beirne  
 


