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Preliminary Statement

ConocoPhillips showed in its opening brief that Oceanic’s claims are barred on
the pleadings for failure to satisfy the requirement of proximate cause. Oceanic does not — and
cannot — plead the requisite direct, non-speculative connection between the alleged scheme of
bribery and the injury that Oceanic is claiming, namely, that it supposedly was deprived of some
right to bid — and win — a hypothetical re-opened auction for oil and gas concessions in the
Timor Gap. Nor does it — nor can it — plead that it is a direct victim of the alleged bribery
scheme. Accordingly, under the holdings of three Supreme Court decisions — Associated Gen-
eral Contractors v. California State Council, 459 U.S. 519 (1983), Holmes v. SIPC, 503 U.S.
258 (1992) and Anza v. Ideal Steel, 126 S. Ct. 1991 (2006) — and the common-law principles on
which those decisions rest, Oceanic’s RICO, antitrust and common-law claims fail as a matter of
law and judgment on the pleadings should be entered for ConocoPhillips.

Since ConocoPhillips filed its opening motion papers on March 13, 2007, Oceanic
has tried to avoid the subject. It filed a motion to “strike” the Rule 12(c) motion, a memorandum
opposing ConocoPhillips’ motion to stay discovery, and a separate brief opposing consideration
of certain documents that ConocoPhillips submitted with its opening papers on the Rule 12(c)
motion — all without addressing why this case could justify a departure from AGC, Holmes and
Anza.

Even in its brief on this motion, Oceanic for the first thirteen pages continues that
tactic of avoiding the controlling Supreme Court decisions, contending instead that ConocoPhil-
lips” motion for judgment on the pleadings is really a summary judgment motion. For example,
Oceanic tries to argue that there are disputed issues of fact as to ConocoPhillips’ motivation to
commit bribery, such that the Rule 12(c) motion must be converted to Rule 56, with Oceanic al-

lowed to conduct discovery that it says “will necessarily be broad.” Oceanic Brief 6-13 & 8 n.9.



This summary judgment argument misses the mark entirely. This is a pleadings
motion. Although ConocoPhillips does strenuously dispute the allegation that it committed brib-
ery here — or had any motive to do so — that factual dispute is not at issue upon the motion and
provides no warrant for conversion of this motion to one for summary judgment. For purposes
of this Rule 12(c) motion, ConocoPhillips and the Court are of course obliged to assume the truth
of Oceanic’s bribery allegations. Thus, ConocoPhillips’ opening memorandum explicitly ana-
lyzed the proximate cause issue on the premise that the claimed bribery of East Timorese offi-
cials had occurred, and then set forth that, under controlling authority, proximate cause is none-
theless lacking as between the claimed wrongdoing and the supposed injury. Opening Brief
12-25.

Nor do the documents that ConocoPhillips has submitted with its opening brief
transform this into a summary judgment motion. As ConocoPhillips sets forth in its separate Re-
sponse to Oceanic’s Opposition to those documents, they are properly the subject of judicial no-
tice, they were offered to provide potentially helpful context and background for the Court, and
they do not create any factual dispute for purposes of this motion. Thus, even if the Court were
to strike from the record every single one of the documents of which Oceanic complains, it
would make no difference on this motion. For, as demonstrated below, the Supreme Court’s
holdings in AGC, Holmes and Anza would still require judgment for ConocoPhillips on the face

of Oceanic’s pleading.



Argument
1. OCEANIC’S RICO CLAIMS FAIL FOR LACK OF PROXIMATE CAUSE.

A. Oceanic’s theory of causation is indirect and speculative.

As set forth in ConocoPhillips’ opening brief, AGC, Holmes and Anza establish
that RICO and antitrust plaintiffs must meet the long-standing common-law pleading standards
of proximate cause, including the requirements of direct, non-remote injury and certainty in the
link between misconduct and injury. Opening Brief 12-14 (citing AGC, 459 U.S. at 529, 532-35;
Holmes, 503 U.S. at 268-69; Anza, 126 S. Ct. at 1997-98).

Oceanic cannot satisfy those requirements because its purported chain of causa-
tion between the alleged bribery of East Timorese officials and the claimed injury — the fact that
Oceanic holds no concessions in the Timor Gap — is indirect, remote and speculative. As set
forth in ConocoPhillips’ opening brief, any claim by Oceanic here necessarily depends on a
chain of causation that, in the absence of the bribery scheme:

o East Timor would have determined upon its independence in 2002 to re-

open bidding for the oil and gas concessions granted by Australia and In-
donesia in 1991.

o Australia would have concurred in that determination by East Timor.
o Oceanic would have determined to participate in the new bidding.
o Oceanic would have had the wherewithal to bid and been deemed a quali-

fied bidder by Australia and East Timor.
o Oceanic would have won the bidding. (See Opening Brief 15-16.)

On the first two of these essential links, any analysis of how Australia and East
Timor would have behaved in the absence of the claimed bribery would require this Court, con-
trary to the case law, to deconstruct — or to use this Court’s observation, “psychoanalyze” —
governmental decisionmaking. As ConocoPhillips has shown, “[f]lew inquiries are more specu-

lative than this.” In re Tobacco (Guatemala), 83 F. Supp. 2d 125, 130 (D.D.C. 1999), aff’d sub
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nom., Service Employees v. Philip Morris, 249 F.3d 1068 (D.C. Cir. 2001). See Opening Brief
15 & n.13. Oceanic contends that the cases cited by ConocoPhillips on this issue are somehow
inapposite because they do not involve bribery allegations. Oceanic Brief 23-24. But Oceanic
does not quarrel with the reasoning of those cases, nor does it contend that there is any non-
speculative way to assess how governmental decisionmakers might have behaved under different
circumstances. In short, Oceanic cannot meet the non-speculative requirement of proximate
cause as laid down by the Supreme Court. E.g., Holmes, 503 U.S. at 268-69; Anza, 126 S. Ct. at
1997-98.

But even if Oceanic could eliminate the speculation inherent in the first link relat-
ing to East Timor’s hypothetical decisionmaking, the causal chain incontrovertibly breaks down
on the second link: whether Australia would have concurred in a decision by East Timor to ab-
rogate ConocoPhillips’ concessions and re-open bidding. For Oceanic now concedes in its an-
swering brief that Australia would have done no such thing. Oceanic expressly acknowledges
that there was an “alignment of interests” between Australia and ConocoPhillips with respect to
the concessions, and that “Australia favored the status quo.” Oceanic Brief 11 n.12. And, of
course, the complaint contains no allegation of bribery by ConocoPhillips of any Australian offi-
cial.

This concession — even if standing alone — 1is fatal to Oceanic’s claim. The
gravamen of Oceanic’s Second Amended Complaint is that bribes of East Timorese officials
supposedly prevented the Australia-East Timor Designated Authority from re-bidding Conoco-
Phillips’ concessions when East Timor gained independence in 2002. SAC ({91, 125. But, by
definition, any such decision to abrogate the existing concessions and hold a new round of bid-
ding would have required the concurrence of Australia. If Australia would not have con-

curred — as is plain from the very allegations of Oceanic’s First Amended Complaint (see
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Opening Brief 16-17) and Oceanic’s explicit concessions in its present brief (at 11 n.12) — then
that is the end of the matter.

Oceanic tries to suggest in its brief that East Timor could somehow have unilater-
ally abrogated ConocoPhillips’ production sharing contracts and opened them up for re-bidding.
Oceanic Brief 11 n.12. That is frivolous in the extreme and is indeed contradicted by Oceanic’s
own pleadings.1 Oceanic’s complaints — First and Second — quite accurately set forth that the
boundary dispute between Australia and East Timor has never been resolved: Australia claims
ownership to the edge of its continental shelf; East Timor has contended that the boundary
should be the midpoint between the two nations — i.e., far closer to Australia with more of the
seabed belonging to East Timor. SAC q 49; FAC | 60, 89; Lynch Aff. Exh. 2 at 71. The con-
cessions in question (at the Bayu-Undan and Elang-Kakatua fields) are each in the area claimed
by Australia. And Oceanic’s own pleadings allege that Australia: (a) promptly withdrew from
the jurisdiction of the International Court of Justice upon Oceanic’s so much as suggesting to
East Timor the possibility of putting the countries’ boundary dispute before that tribunal (SAC
9 120); and (b) threatened to cut off foreign aid to East Timor if East Timor did not ratify the
terms of the Australia-Indonesia Timor Gap Treaty (FAC { 175). The Australian pressure was
assertedly so intense as to be termed “blackmail.” FAC q 205.

It is thus beyond peradventure that East Timor did not have the power to grant

some unilateral concession to Oceanic over Australia’s objection — nor could Oceanic or any

! As ConocoPhillips noted in its opening memorandum (at 12), a court upon a Rule 12(c)

motion need not credit claims “contradicted by the facts pleaded.” United States v. ITT Educa-
tional Services, 284 F. Supp. 2d 487, 494 (S.D. Tex. 2003) (citing Blackburn v. City of Marshall,
42 F.3d 925, 931 (5th Cir. 1995)).



other entity conduct operations in those seabed areas claimed by Australia without Australia’s
acquiescence.

In light of this fatal acknowledgment that Australia was independently opposed to
any disruption of ConocoPhillips’ concessions, Oceanic cannot get past the second link in the es-
sential causal chain, so the Court need go no further. Nevertheless, Oceanic in its answering
brief fares little better on the remaining essential links in the chain:

o As to whether Oceanic would have determined to bid in a hypothetical
second auction for ConocoPhillips’ concessions, Oceanic has no answer to
the obvious inconsistency between its decision not to bid in 1991 — for
fear of undermining its 1974 Portuguese concession (SAC | 80) — and its
assertion that it would have bid in 2002, when it was still asserting rights
under that Portuguese concession. Opening Brief 18-19. Oceanic instead
contends that it “did ‘bid’” around the time of East Timor’s independence.
But Oceanic is careful to put the word “bid” in quotation marks. Oceanic
Brief 11-12. For, it is not disputed that there never was any re-opened
auction and Oceanic does not so much as allege that it ever even asked for
one. Rather, if one credits the allegations of the Second Amended Com-
plaint, all Oceanic did was lobby East Timorese officials to foment a dis-
pute with Australia, to have East Timor strike out on its own in the Timor
Gap and to grant Oceanic what would necessarily have been a disputed
and illusory unilateral concession. SAC | 114-124.

o With regard to whether Oceanic would have had the wherewithal to bid
and been deemed a qualified bidder by the Designated Authority, Oceanic

now claims in its brief that it “has the backing of an investor with more
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than sufficient assets.” Oceanic Brief 13. But Oceanic’s complaint is be-
reft of mention of any such benefactor and a plaintiff faced with a disposi-
tive motion cannot support a pleading by invoking unpleaded facts in an
answering brief. E.g., Car Carriers v. Ford Motor Co., 745 F.2d 1101,
1107 (7th Cir. 1984). Moreover, trying to surmise what some tycoon
would do under hypothetical circumstances is rather the pinnacle of specu-
lativeness.

Finally, on the last link in Oceanic’s causal chain, Oceanic still has noth-
ing more than a totally conclusory allegation to support its notion that it
would have outbid all other potentially interested companies in a hypo-
thetical second auction. SAC | 1, 6, 190. That is not enough. Collins v.
Morgan Stanley Dean Witter, 224 F.3d 496, 498 (5th Cir. 2000) (courts
are not obliged to credit conclusory allegations). Moreover, courts have
repeatedly held that “I-could’ve-been-a-winner” allegations are specula-
tive as a matter of law and cannot satisfy the requirements of proximate
cause. See Opening Brief 20-21 (citing James Cape & Sons Co. v. PCC
Construction Co., 453 F.3d 396, 403 (7th Cir. 2006); Strates Shows,
Inc. v. Amusements of America, 379 F. Supp. 2d 817, 829 (E.D.N.C.
2005); All-Tone Communications v. American Information Tech., No. 89-
7883, 1991 WL 166532, at *3-*4 (N.D. Ill. Aug. 26, 1991); District Tele-
com. Dev. Corp. v. District Cablevision, 638 F. Supp. 418, 422

(D.D.C. 1985)). Oceanic does not address these cases in its answering



brief, except to say that the Seventh Circuit’s decision in Cape was sup-
posedly wrong. Oceanic Brief 217
As set forth in ConocoPhillips’ opening memorandum, Oceanic’s super-
speculative causal chain does not remotely satisfy the Supreme Court’s requirement of pleading
direct injury and certainty of damages in that the likelihood that each of the required links would
have taken place ranges from highly improbable to nil. Opening Brief 22. Oceanic’s brief in no
case answers the “highly improbable,” and, with respect to the necessary concurrence of Austra-
lia to the abrogation and re-bidding of ConocoPhillips’ concessions, only serves to concede the
“nil.” The case thus fails for lack of proximate cause.

B. Oceanic is not a direct victim of the claimed wrongdoing and its claim is
accordingly barred by Anza.

Additionally, Oceanic argues that it is a direct victim of the alleged bribery. Oce-
anic Brief 16. But that argument runs headlong into the Supreme Court’s decision in Anza.
There, defendant National Steel was alleged to have engaged in a wrongful practice of failing to
pay New York State sales tax. Plaintiff Ideal, a competitor, alleged that this tax evasion enabled
National to undercut Ideal’s prices and deprive Ideal of sales. Anza, 126 S. Ct. at 1994.

The Supreme Court rejected the claim, holding that “[t]he direct victim of this

conduct was the State of New York, not Ideal.” Id. at 1997. And even though Ideal “suffered its

2 As shown in ConocoPhillips’ opening brief (at 21 n.17), the impermissibly speculative na-

ture of Oceanic’s causal chain is clear even before considering the additional speculation neces-
sary to determine whether a company such as Oceanic — that admits in its SEC filings that it
currently engages in no oil and gas exploration activities — could develop the ConocoPhillips
contract areas at a profit. See Burkhart Grob v. E-Systems, 257 F.3d 461, 468 (5th Cir. 2001)
(trial court correctly declined to submit lost profits claim to jury where plaintiff had never built
the type of aircraft that was up for bid); Lynch Aff. Exh. 11 at 3 & Exh. 12 at Item 1.



own harms when [National] failed to charge customers for the applicable sales tax,” that did not
mean that Ideal could satisfy proximate cause. Id.

Precisely so here. If there ever was a bribery scheme such as Oceanic alleges, the
“direct victim of this conduct” was the nation of East Timor and its citizenry. See, e.g., United
States v. Chalmers, 474 F. Supp. 2d 555, 560 (S.D.N.Y. 2007). For Oceanic’s theory is that, but
for the bribery, East Timor would have been able to gain massively higher revenues from the
Timor Gap by re-opening bidding and granting new concessions. So, just as in Anza, the most
that can be said for Oceanic — even if it had been able to plead a meaningful causal chain — is

2

that it would be a collateral victim that somehow “suffered its own harms.” But, under Anza,
that does not suffice as a matter of law. Anza, 126 S. Ct. at 1997-98.

And the vice of Oceanic’s collateral victim theory is compounded by the fact that
it would then not only be Oceanic that would be entitled to maintain suit. To the contrary, were
an action of this nature to be countenanced, any number of other would-be bidders on a hypo-
thetical re-opened auction — presumably major international companies such as Shell, Tokyo
Gas and Samsung that, unlike Oceanic, do have current rights in the Timor Gap — could simi-
larly come into court: each with its own RICO, antitrust and common-law claims; each asserting
that it had been deprived of the opportunity to bid upon a re-opened round of bidding; and each
claiming that, had the bidding been re-opened, it undoubtedly would have been the winner. This
is obviously untenable. All of the five (or ten) potentially interested bidders could not very well

have ended up the “winner” of the hypothetical auction that Oceanic posits. Yet, if such a theory

of recovery were permitted, a defendant such as ConocoPhillips would face the spectre of dupli-



cative recoveries — a key rationale underlying the Holmes rejection of indirect claims. See 503
U.S. at 269.”

Oceanic tries to distinguish Anza on the ground that injury to a competitor is a
“very foreseeable result of a government bribery scheme,” but not necessarily a foreseeable re-
sult of the tax evasion in Anza. Oceanic Brief 20-21. Oceanic’s premise is not even correct,
since it is plainly foreseeable that a tax-free sale provides a competitive advantage over a tax-
burdened sale. But even if it were true, foreseeability and direct injury are separate requisites of
proximate cause. As set forth by the Second Circuit, “substituting the foreseeability test, in place
of finding the existence of a direct injury, is error. As a general rule, proximate cause requires
that both be present.” Laborers Local v. Philip Morris, 191 F.3d 229, 236 (2d Cir. 1999). Ac-
cordingly, even if harm to Oceanic were a foreseeable consequence of the alleged bribes, it
would not make Oceanic a direct victim and would not salvage Oceanic’s case. See also AGC,
459 U.S. 519, 525-26, 540-45 (proximate cause requirements not satisfied where alleged injury,
though foreseeable, is indirect and speculative).

In sum, this case is on all fours with Anza: just as Ideal’s complaint in Anza was
rejected for lack of direct injury on the face of the pleading, so is it with Oceanic’s complaint

here.

3 Perhaps recognizing that its RICO claim, if upheld, would be equally available to any

number of other companies, Oceanic argues that it was the “only other competitor vying for
ConocoPhillips’ production sharing contracts.” Oceanic Brief 16. Of course, no other compa-
nies were on the scene “competing” for those contracts, because the contracts were never re-
opened for bidding when East Timor became independent. But if one is to hypothesize that Aus-
tralia and East Timor would have re-opened those concessions, as Oceanic insists, then one must
also assume that other “competitors” would have vied for them. And on Oceanic’s view of the
law, there would be nothing to stop each of those other companies from coming to court with a
claim that it would have emerged the winner.
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C. The cases advanced by Oceanic warrant no departure from AGC, Holmes
and Anza.

Oceanic attempts to rely upon decisions from the District Court and Circuit Court
level in an attempt to persuade this Court not to follow the Supreme Court’s holdings of AGC,
Holmes and Anza. All but one of those cases pre-date the Anza decision and cannot be recon-
ciled with it. See Bieter Co. v. Blomquist, 987 F.2d 1319 (8th Cir. 1993) (cited at Oceanic
Brief 14, 17, 18, 22, 24, 25, 26) (no consideration of the fact that plaintiff’s injury was indirect);
Environmental Tectonics v. W.S. Kirkpatrick, Inc., 847 F.2d 1052, 1067 (3d Cir. 1988) (cited at
Oceanic Brief 22) (no discussion of proximate cause), aff’d, 493 U.S. 400 (discussing the Act of
State doctrine only); Terminate Control v. Horowitz, 28 F.3d 1335, 1346 (2d Cir. 1994) (cited at
Oceanic Brief 22-23) (no consideration of the direct-injury requirement); Astech-Marmon, Inc. v.
Lenoci, 349 F. Supp. 2d 265 (D. Conn. 2004) (cited at Oceanic Brief 18, 23, 24, 25) (no consid-
eration of the fact that the direct victim of the alleged bribery was not the plaintiff competitor but
instead the municipality whose officials were bribed); Mylan Labs v. Akzo, N.V., 770 F. Supp.
1053 (D. Md. 1991) (cited at Oceanic Brief 14, 18, 24, 25) (no consideration of the direct-injury
requirement).

Indeed, the Bieter, Kirkpatrick and Mylan Labs cases — in addition to the Second
Circuit’s decision in Commercial Cleaning v. Colin Service Systems, 271 F.3d 374 (2d Cir.
2001), which was heavily relied upon by the District Court in Oceanic’s Astech-Marmon case,
349 F. Supp. 2d at 269-70 — were actually put before the Supreme Court in Anza itself and ob-
viously not deemed persuasive. See Brief for Respondent in Anza at 17 n.13, 23, 24, 28, 29, 35
(available at 2006 WL 448207).

The only post-Anza decision that Oceanic advances is Phoenix Bond v. Bridge,

477 F.3d 928 (7th Cir. 2007). The Seventh Circuit there deemed that the plaintiff, a frustrated
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bidder in a corrupted auction for tax liens, had satisfied the pleading requirements of proximate
cause — the Court explaining that on the particular facts of that case, the governmental body that
sponsored the bidding “did not lose even a penny,” so the frustrated bidders were the “only in-
jured parties.” Id. at 931 (emphasis in original). Putting aside whether Phoenix Bond is cor-
rectly decided, it is obviously very different from the case at bar where Oceanic itself alleges the
harm that the alleged bribes have done to the people of East Timor. SAC q 110, 127; Oceanic
Brief 11. As set forth in ConocoPhillips’ opening memorandum, it is rather that Circuit’s deci-
sion in James Cape & Sons (7th Cir. 2006) that is directly on point here. See Opening Brief
22-24.

2. OCEANIC’S ROBINSON-PATMAN ACT CLAIM LIKEWISE FAILS FOR
LACK OF PROXIMATE CAUSE.

Oceanic acknowledges that the Robinson-Patman Act incorporates the same
proximate-cause requirements that govern its RICO claim, and that the causation analysis is
identical for both causes of action. Oceanic Brief 26. Oceanic’s Robinson-Patman Act claim
therefore fails for all the same reasons that its RICO claim fails.

3. OCEANIC’S COMMON-LAW CLAIMS LIKEWISE FAIL FOR LACK OF
PROXIMATE CAUSE.

On its common-law claims, Oceanic first suggests that it satisfied the require-
ments of causation merely by mouthing the words “proximate cause” in its complaint. Oceanic
Brief 26-27 (citing, among other things, SAC {{ 186-90); see also Oceanic Brief 15. But courts
are obviously not bound to honor legal conclusions couched as complaint allegations. E.g., Han-
son v. Town of Flower Mound, 679 F.2d 497, 504 (5th Cir. 1982); see also, e.g., In re American
Express Co. Shareholder Litig., 39 F.3d 395, 400 n.3 (2d Cir. 1994) (where complaint “cursorily
assert[s]” that defendants’ acts “were the proximate cause” of plaintiff’s injuries, “these conclu-

sory allegations . . . need not be accepted as true for the purposes of ruling on a motion to dis-
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miss”); Texas Carpenters Health Benefit Fund v. Philip Morris, 21 F. Supp. 2d 664, 670, 674,
675, 677 (E.D. Tex. 1998) (dismissing RICO and Texas common-law claims for lack of direct
injury, despite conclusory allegation that the claimed injury was direct), aff’d, 199 F.3d 788 (5th
Cir. 2000). Apart from this “notice pleading” argument, Oceanic makes no attempt to salvage its
common-law claim of unfair competition.

As for intentional interference with prospective economic advantage, Oceanic
quotes from a Texas Court of Appeals decision in an effort to argue that the Texas doctrine of in-
tentional interference is somehow unique in the world of common-law torts in lacking a require-
ment of proximate cause. Oceanic Brief 27 (quoting Johnson v. Baylor Univ., 188 S.W.3d 296,
304 (Tex. App. — Waco 2006)). Oceanic ignores the fact that the same opinion quite to the con-
trary expressly recognizes that a plaintiff claiming intentional interference must plead knowledge
on the part of the defendant that interference with the prospective relationship was “certain or
substantially certain to occur as a result of the defendant’s conduct.” Johnson, 188 S.W.3d at
304 (emphasis added). It is thus clear that Johnson v. Baylor did not intend to banish proximate
cause from the tort of intentional interference and that the requirements of proximate cause with
respect to that tort are alive and well. See also, e.g., Lee & Lee Int’l v. Lee, 261 F. Supp. 2d 665,
679 (N.D. Tex. 2003) (applying Texas law).

Conclusion

For the reasons set forth above and in ConocoPhillips’ opening memorandum of
law on this Rule 12(c) motion, judgment on the pleadings should be entered on all claims in fa-

vor of defendants ConocoPhillips and ConocoPhillips Company.
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