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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
OCEANIC EXPLORATION COMPANY et al.,
Plaintiffs,
V. Civil Action No. 4:07-cv-00815
CONOCOPHILLIPS, INC. et al.,

Defendants.

PLAINTIFFS’ REPLY MEMORANDUM IN FURTHER
SUPPORT OF THEIR MOTION TO STRIKE

Plaintiffs Oceanic Exploration Company and Petrotimor Companhia de Petroleos, S.A.R.L.
(collectively "Oceanic") respectfully submit this “Reply Memorandum in Further Support of Their
Motion to Strike Defendants’ Rule 12(c) Motion”, and state as follows:

I. FACTUAL BACKGROUND.

On March 13, 2007, Defendants filed their Rule 12(c) “Motion for Judgment on the
Pleadings” (the “Rule 12(c) Motion”)."! That motion asked this Court to grant judgment on the
i)leadings for Defendants — on the theory that Oceanic had not pleaded proximate cause in its Second
Amended Complaint. Defendants made this request despite the fact that U.S. District Judge
Emmet G. Sullivan of the District of Columbia had twice rejected that argument — as to the very
same pleading — first when he denied the Defendants” motion to dismiss, and, second, when he
denied their motion for reconsideration and for interlocutory appeal of his opinion denying the

. . .2
motion to dismiss.

S.D. Tex. Doc. Nos. 115 (Motion), 116 (Memorandum in Support, to which is attached the 327 page Lynch
Affidavit) and 117 (Notebook of Unpublished Cases)

2 S.D. Tex. Doc. Nos. 91 and 92 (September 21, 2006 Order and Memorandum Opinion) and 109 (November 17,
2006 Order).
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In partial response to the Defendants’ Rule 12(c) Motion, Oceanic filed a Motion to Strike,?
urging that the Rule 12(c) Motion be stricken: (1) because it asked this Court to re-litigate three
years of litigation before Judge Sullivan, and so to “reverse” Judge Sullivan’s rulings on the matters
subject to the Rule 12(c) Motion; and (2) because its submission conflicted directly with defense
representations to Judge Sullivan that Defendants would not attempt to re-litigate such matters ifhe
agreed to transfer this case to Houston.

Because Defendants had also presented numerous matters outside of the pleadings with their
Rule 12(c) Motion, Oceanic’s Motion to Strike argued that if the Rule 12(c) Motion was not stricken
in its entirety, and was to be considered at all, it should be stricken without prejudice to being refiled
as a Rule 56 motion for summary judgment at the conclusion of discovery.

The Defendants responded to the Motion to Strike in three ways: (1) by denying that Judge
Sullivan had ruled on proximate causation and arguing therefore that any revisitation of his rulings
was not limited by the “law of the case” doctrine;* (2) by claiming that they have not “waived” their
current Rule 12(c) argument in the District of Columbia, and therefore were acting consistently with
the representations made to Judge Sullivan in obtaining the transfer;’ and (3) by asserting that this
6

Court should not permit any discovery before ruling on the Rule 12(c) Motion.

Each of the Defendants’ arguments is erroneous.

3 S.D. Tex. Doc. Nos. 136 (Motion) and 137 (Supporting Memorandum).
¢ S.D. Tex. Doc. No. 143 at 3-4.

5 Id. at 4-6.

6 Id. at 6-9.
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II. ARGUMENT AND AUTHORITIES.

A. JUDGE SULLIVAN DID RULE ON THE PROXIMATE CAUSE ISSUES IN THIS
CASE.

In the Motion to Strike, Oceanic set out the history of Judge Sullivan’s rulings on the Second
Amended Complaint, demonstrating that Judge Sullivan had explicitly ruled on the Defendants’
causation argument not once, but twice, and rejected that argument both times.” Those rulings need
not be repeated. Only two points need to be discussed here: (1) that Plaintiffs adequately pleaded the
causation elements of the claims against Defendants; and (2) that Judge Sullivan’s rulings on
causation are “law of the case” and — at least in these circumstances — a bar to Defendants' efforts to
re-litigate Judge Sullivan's decisions.

1. Plaintiffs Have Adequately Pleaded Causation, Including Proximate Causation,
And Judge Sullivan So Ruled.

Defendants argue that Judge Sullivan did not rule on the adequacy of Oceanic’s pleading of
proximate cause, because he “only” ruled on the adequacy of Oceanic’s pleading of injury in fact
causation.® This is a distinction without a difference at the pleading stage, where Plaintiffs need only
provide:

(1) a short and plain statement of the grounds upon which the court’s jurisdiction

rests . . . (2) ashort and plain statement of the claim showing that the pleader is
entitled to relief; and (3) a demand for judgment for the relief the pleader seeks . . ..

Fed. R. Civ. P. 8(a) (emphasis added), and where the general pleading allegations made under Rule

8(a) will be assumed to embrace those specific facts that are necessary to support the claim.’

7 S.D. Tex. Doc. No. 137 at 2-7.
s S.D. Tex. Doc. 143 at 3.
’ National Organization for Women, Inc. v. Scheidler, 510 U.S. 249, 256, 114 S.Ct. 798, 803 (1994); Lujan v.

Defenders of Wildlife, 504 U.S. 555,561, 112 S.Ct. 2130,2137 (1992). (“Atthe pleading stage, general factual
allegations of injury resulting from the defendant’s conduct may suffice, for on a motion to dismiss we
presum(e] that general allegations embrace those specific facts that are necessary to support the claim”).
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In the Federal Rules’ notice pleading regime, nothing more particular is required.lo
Defendants need only be “given fair notice of what Plaintiffs' claim is and the grounds upon which it
rests,”'! including but not limited to the proximate cause element of Oceanic’s claims."?

Judge Sullivan sustained the claims against ConocoPhillips over Defendants’ many attacks,
including their attacks on the pleading of causation when he held — as every court denying a Rule
12(b)(6) motion explicitly and/or implicitly holds: (1) that Plaintiffs had stated a claim upon which
relief could be granted; (2) that Defendants had been given “fair notice of what the Plaintiff’s claim
is and the grounds upon which it rests,” and (3) that Plaintiffs were entitled to take discovery and to

offer evidence in support of their claims."

2. Defendants’ Efforts To Evade The Law Of The Case Implications Of Judge
Sullivan’s Rulings Must Fail.

Defendants now ask the Court to adopt contrived and unsustainable readings of both the
pleading rules and Judge Sullivan's rulings to allow Defendants to evade the law of the case doctrine
and to re-litigate judicial decisions made, reconsidered, and made again in Judge Sullivan’s court.

That effort is an affront to the “law of the case” doctrine.

The Supreme Court has made it abundantly clear that the federal courts should not engraft heightened pleading
standards on to the notice pleading standards unless those heightened pleading standards are dictated by Rule
9(b) or some other separate federal law governing the pleading of causes of action in the federal courts. See
Leatherman v. Tarrant County Narcotics Intelligence and Coordination Unit, 507 U.S. 163,168 (1993) (citing
the rule of construction “expressio unius est exclusio alteris” in refusing to judicially amend the rule by
applying higher pleading standards to matters in other “than the two specific instances” expressly identified in
Rule 9(b) [fraud and mistake]); Swierkiewicz v. Sorena, N.A., 534 U.S. 506, 513 (2002) (reiterating the
Leatherman principles in rejecting the Second Circuit’s efforts to impose a higher pleading standard for
employment discrimination cases).

i See, e.g., Conley v. Gibson, 355 U.S. 41,47, 78 S.Ct. 99, 103 (1957).
As to the low level of specificity required to plead causation in a notice pleading regime, see Official Forms 9
and 10 of the Federal Rules of Civil Procedure (“As a result” language is the only proximate cause allegation

needed in these two judicially — approved sample negligence complaints).

13 Scheuer v. Rhodes, 416 U.S. 232, 236,94 S.Ct. 1683, 1686, (1974); see also Davis v. Monroe County School
Board, 526 1.S. 629, 654, 119 S.Ct. 1661, 1676 (1999).
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U.S. Supreme Court and Fifth Circuit jurisprudence have established certain key principles
regarding the law of the case doctrine, viz.:

e Under the law of the case doctrine, a court should not reopen issues decided
in the carlier stages of the same litigation.14

e Indefining what issues were decided, for law of the case purposes, an issue is
actually decided if the court explicitly decided it or necessarily decided it by
implication."®

e The law of the case doctrine has three exceptions to the bar against re-
examination: (1) the evidence if a subsequent trial is substantially different;
(2) there has been an intervening change of law by a controlling authority;
and (3) the earlier decision is clearly erroneous and would work a manifest
injustice.16

e Law of the case principles apply to coordinate courts and to transferor/
transferee courts.

Here, the record and its “law of the case” implications could not be clearer. Judge Sullivan
explicitly and/or implicitly decided that Oceanic had adequately pleaded each element of each claim
asserted by Oceanic and challenged by ConocoPhillips, including causation. In that process, Judge
Sullivan expressly and/or implicitly decided that proximate causation had been adequately pleaded
as well.

This ruling that the Second Amended Complaint pleaded causation and proximate causation
became the law of the case. The law of the case doctrine therefore applies to any effort by this

transferee Court to revisit the same pleading to answer the same question that Judge Sullivan has

14 See, e.g., Agostini v. Felton, 521 U.S. 203, 236, 117 S.Ct. 1997, 2017 (1997).

3 See, e.g., Coliseum Square Ass’'n Inc. v. Jackson, 465 F.3d 215, 246 (5™ Cir. 2006); Af-Cap, Inc. v. Republic of
the Congo, 462 F.3d 417, 425 (5™ Cir. 2006); In re Felt, 255 F.3d 220, 225 (5™ Cir. 2001); Browning v.
Navarro, 887 F. 2d 553, 556 (5™ Cir. 1989).

e See, e.g., U.S. v. Matthews, 312 F.3d 652, 657 (53" Cir. 2002); U.S. v. Becerra, 155 F.3d 740, 752-753 (5" Cir.
1998); Matter of Evangeline Refining Co., 890 F.2d 1312, 1322n. 7 (5™ Cir. 1989).

& See Christianson v. Colt Industries Operating Corp., 486 U.S. 800, 817, 108 S.Ct. 2166, 2177-8 (1988). (“A
court has the power to revisit prior decisions... of a coordinate court in any circumstance, though as a rule
courts should be loathe to do so in the absence of extraordinary circumstances such as where the initial
decision was clearly erroneous and would work a manifest injustice.”)
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already decided twice, and decided correctly. Defendants’ efforts to argue otherwise, to evade the
consequences of the law of the case doctrine, are completely improper.

Defendants are therefore left with the burden of establishing that Judge Sullivan’s opinions
regarding the Second Amended Complaint are “clearly erroneous” and would work a “manifest
injustice” if left in place. 18 That is a burden that they cannot meet and have not met."”

B. DEFENDANTS SHOULD BE ESTOPPED FROM RE-LITIGATING JUDGE
SULLIVAN’S RULINGS.

Oceanic also argued that the Rule 12(c) Motion should be stricken because its submission
conflicted directly with the no-re-litigation representations made to Judge Sullivan in obtaining the
transfer of this case to Houston.”® Defendants’ have responded by attempting to shift the debate to
the question of whether Defendants had waived?! their right to invoke the AGC, Holmes and Anza
cases on which they now rely.

That is not the question before this Court. The question is whether a party may obtain a
ruling from a judge (here a ruling transferring venue) on the basis of no-re-litigation representations,
and then immediately repudiate those representations in a second court — once that party has

obtained the benefit of its representations in the first court. The answer to that question must be

Though Defendants do not even attempt to establish that Judge Sullivan’s opinions are clearly erroneous and
manifestly unjust, it is worth noting that the burdens they would carry in persuading this Court that those
opinions were so thoroughly defective are heavy indeed. As one Fifth Circuit panel put it: “Mere doubts or
disagreement about the wisdom of a prior decision... will not satisfy the exception to the law of the case
doctrine that permits reexamination where a decision was clearly erroneous and would work a manifest
unjustice; to be clearly erroneous a decision must strike the court as more than just maybe or probably wrong,
but must instead be dead wrong.” Hopwood v. State of Texas, 236 F. 3d 256, 272-273 (5™ Cir. 2000).

9 See Oceanic’s Opposition to ConocoPhillips’ Motion for Judgment on the Pleadings (S.D.Tex.Doc.Nos. 156

and 157) for a complete exposition of the failings of the Rule 12(c) Motion — which does everything to evade
and nothing to meet the clearly erroneous/manifest injustice standard for revisiting Judge Sullivan’s opinion.

20 S.D. Tex. Doc. No. 137 at pp. 8-10.
2 If the ConocoPhillips Defendants wish to label their voluntary surrender of a right to re-litigate as a waiver, so
be it. They certainly knew or should have known of their vaunted Supreme Court cases at the time they made
those no-re-litigation representations and gained the benefit from making them. And they certainly knew or
should have known that they could be estopped if they obtained the transfer they sought on this basis of those
representations — and attempted to repudiate them later.
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“no.” Such conduct undermines the integrity of court processes and, at least for that reason, this

Court should judicially estop Defendants from the re-litigation they now attempt.

1. The Doctrine Of Judicial Estoppel.

The United States Supreme Court recently explained the doctrine of judicial estoppel as

follows:22

‘[WThere a party assumes a certain position in a legal proceeding, and
succeeds in maintaining that position, he may not thereafter, simply because his
interests have changed, assume a contrary position, especially if it be to the
prejudice of the party who has acquiesced in the position formerly taken by him’
Davis v. Wakelee, 156 U.S. 680, 689, 15 S.Ct. 555,39 L.Ed. 578 (1895). This
rule, known as judicial estoppel, ‘ generally prevents a party from prevailing in
one phase of a case on an argument and then relying on a contradictory argument
to prevail in another phase.” Pegram v. Herrich, 530 U.S. 211, 227 n.8, 120 S.Ct.
2143, 147 L.Ed.2d 164 (2000). New Hampshire v. Maine, 532 U.S. 742, 749, 121
S.Ct. 1808, 149 L.Ed.2d 968 (2001).

Relying on the seminal analysis of the doctrine in New Hampshire v. Maine,> the Zedner Court

further noted that:%*

Although this estoppel doctrine is equitable and thus cannot be reduced to a
precise formula or test, several factors typically inform the decision whether to apply
the doctrine in a particular case. First, a party’s later position must be clearly
inconsistent with its earlier position. Second, courts regularly inquire whether the
party has succeeded in persuading a court to accept that party’s earlier position . . ..
A third consideration is whether the party seeking to assert an inconsistent position
would derive an unfair advantage or impose an unfair detriment on the opposing
party if not estopped.

If applied correctly in the circumstances of this case, the doctrine clearly and equitably

bars Defendants from doing the very thing in this Court that they promised they would not do.

22

23

24

Zedner v. United States,  U.S. 126 S.Ct. 1976, 1987 (2006).

New Hampshire v. Maine, 532 U.S. 742, 749-751, 121 S.Ct. 1808, 1814-1815 (2001). As that court also made
clear, the purpose of the doctrine of judicial estoppel is to protect the integrity of the judicial process. 532 U.S.
at 749-750, 121 S.Ct. at 1814-1815 (citing cases).

Id. at 750-751, 121 S.Ct. at 1814-1815 (citations and internal quotation marks omitted).
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2. Applying The Doctrine Of Judicial Estoppel To The Circumstances Of This
Case.

The propriefy of applying judicial estoppel in these proceedings could not be clearer. This
transfer was unusual, taking place nearly three years after the start of the litigation, and after the
parties and the Court had both invested years getting up to speed on the relevant issues, facts, and
law. Thus, the proposed inefficiencies of transfer of this case from Washington, D.C. to Houston
were obvious, and a major source of concern for at least Plaintiffs and the Court. Defendants
papered over this concern by representing to the Court that the matters litigated in the District of
Columbia would not be re-litigated in the transferee court, and the Court granted the transfer.> That
transfer, in time and money cost, and in further delay, clearly disadvantaged Oceanic.

The integrity of the federal court processes requires that ConocoPhillips be judicially
estopped now from re-litigating Judge Sullivan’s rulings on Oceanic's pleadings. Defendants cannot,
the law says, prevail on an argument in one phase of a case, and then rely on a contradictory
argument to prevail in another phase.

C. IF THE RULE 12(C) MOTION IS TO BE ADDRESSED AT ALL, IT CAN ONLY BE

ADDRESSED — AFTER SUBSTANTIAL DISCOVERY - AS A MOTION FOR

SUMMARY JUDGMENT.

1. This Litigation Is Generally Unsuitable For Adjudication On the Pleadings.

Tt is well settled in this Circuit that a motion for judgment on the pleadings is “designed to

dispose of cases where the material facts are not in dispute and a judgment on the merits can be

3 There is no way of knowing without asking Judge Sullivan, but the real question that this Court should be

asking is this:

Would Judge Sullivan have granted the motion to transfer if he had been told by the Defendants, in their
motion papers, that immediately upon the transfer they would attempt to re-litigate all of his 12(b)(6)
opinions on the ground that his opinions had not addressed causation, and that they would be doing so on
the ostensible basis of judicial opinions that could have been but were not presented to him for
consideration at the time of his decisions?

The Plaintiffs’ view is that the transfer motion would have been denied. We leave it to Defendants to establish
that he would have answered the question in the affirmative.

8 114037v2




rendered by looking to the substance of the pleadings and any judicially-noticed facts.

2326

For that reason, it is also well-established that “[t]he motion for a judgment on the pleadings

only has utility when all material allegations of fact are admitted in the pleadings and only questions

of law remain”.?” “Like a motion for summary judgment, [a Rule 12(c) motion] should be granted

only if there is no issue of material fact and if the pleadings show that the [movant is] entitled to

judgment as a matter of law.

2528

This action is, on its face, unsuitable for adjudication as a Rule 12(c) motion for judgment on

the pleadings. That is so because:

e The material facts are not admitted, but disputed. Indeed, the most cursory
review of Defendants’ Answer to Plaintiffs’ Second Amended Complaint™
shows that almost nothing is admitted, and virtually everything in the case,
including the allegations and facts relative to causation, injury and damages,
is actively disputed.

e Moreover, as has been noted in Plaintiff’s Motion to Strike, those facts have
already been disputed before Judge Sullivan at least three times — in
connection with two motions to dismiss and in connection with the
Defendants’ efforts to achieve a reconsideration and/or interlocutory appeal
of those rulings declining to dismiss this litigation.

e Nothing in the Rule 12(c) Motion suggests that this motion can be resolved
on the merits by “looking to the substance of the pleadings and the judicially
noticed facts”. To the contrary, the pleadings reflect major disputes over the
entire set of issues that are the subject of this litigation, including but not
limited to causation, injury, and damages. And virtually none of the
materials outside of the pleadings are either properly subject to a defense

26

27

28

29

See, e.g., Herbert Abstract Co., Inc. v. Touchstone Properties, Ltd., 914 F.2d 74,76 (5™ Cir. 1990); J.M. Blythe
Motor Lines Corp. v. Blalock, 310 F.2d 77, 78-79 (5™ Cir. 1962); Entertainment by J&J, Inc. v. Tia Maria
Mexican Restaurant and Cantina, Inc., 97 F. Supp. 2d 775, 776 (S.D. Tex. 2000); Perez v. Brown &
Williamson Corp., 967 E. Supp. 920, 924 (S.D. Tex. 1997); Classroom Teachers of Dallas v. Dallas
Independent School District, 164 F.Supp.2d 839, 845 (N.D. Tex. 2001); Washington Legal Foundationv. Texas
Equal Access to Justice Foundation, 86 F. Supp. 2d. 617, 619 (W.D. Tex. 2000).

5C Charles A. Wright & Arthur R. Miller, Federal Practice & Procedure § 1367 (2007 Westlaw Edition);
Voest-Alpine Trading USA Corp. v. Bank of China, 142 F.3d 887,891 (5™ Cir. 1998); accord Herbert Abstract
Co., Inc.,97 F. 2d at 776; Washington Legal Foundation, 86 F. Supp. 2d at 619.

Perezv. Brown & Williamson Tobacco Corp., 967 F. Supp. at 924, accord Washington Legal Foundation, 86 F.
Supp. 2d at 619; Halkias v. General Dynamics Corp., 825 F.Supp. 123, 124 (N.D. Tex. 1993).

See S.D. Tex. Docket Nos. 81 (Second Amended Complaint) and 98 (ConocoPhillips’ Answer to that
Complaint).
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request for judicial notice, admissible, or useful in disposing of any of the
disputed issues of material fact. >

e Finally, nothing in the pleadings, or even in the documents that Defendants
seek to illicitly inject into their Rule 12(c) motion for judgment on the
pleadings, even remotely suggests that “only questions of law remain,”
though that is, as noted above, the standard for the assertion of a Rule 12(c)
motion for judgment on the pleadings outside of the summary judgment
context.

This matter is simply not appropriate for adjudication on a Rule 12(c) basis. Thereis nothing
surprising in this. That is the fate of most Rule 12(c) motions for judgment on the pleadings. As
Professors Wright & Miller have written:

In practice, the great majority of Rule 12(c) motions eventually are converted into
motions for summary judgment. This is because it usually is necessary to introduce
supporting affidavits and other written documents to prove that no triable issue of
fact actually is in dispute. Since the simplified pleading practice sanctioned by the
federal rules requires only a general statement of the transaction or occurrence out of
which the case arose and details of the claim for relief or any defenses thereto
generally are not included, the pleadings rarely provide a sufficient basis for a
judgment on the merits.>!

This Rule 12(c) Motion is no different; if it is to be adjudicated in whole or in part under Rule 12(c),
it will have to be adjudicated as a motion for summary judgment.

2. Defendants’ Rule 12(¢c) Motion Must Be Addressed As A Rule 56 Motion For
Summary Judgment.

The second sentence of Rule 12(c) provides as follows:

(c) Motion for Judgment on the Pleadings. . . . If, on a motion for
judgment on the pleadings, matters outside the pleadings are presented to and
not excluded by the court, the motion shall be treated as one for summary
judgment and disposed of as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all material made pertinent to such a
motion by Rule 56.

30 As Plaintiffs have demonstrated in their “Opposition to Request for Judicial Notice and Evidentiary Objections

to Lynch Exhibits”, see S.D. Tex. Doc. No. 155, the documents on which Defendants rely to support their
positions are impermissibly used, on a theory of judicial notice or any other theory, at this stage of the
proceedings, and (for the most part) are unlikely to be admissible at any stage of the proceedings.

3 5C Charles A. Wright & Arthur R. Miller, Federal Practice & Procedure § 1371 (2007 Westlaw Ed).
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Fed. R. Civ. P. 12(c) (emphasis added). 32

In the instant case, Defendants are asking this Court to consider numerous “matters outside
the pleadings™ that they have presented to this Court. That fact only highlights the impropriety of
(and the inherent contradictions in) Defendants’ Rule 12(c) Motion.

On the one hand, if the Court exercises its prerogative to exclude such matters from its
decision regarding the Rule 12(c) motion, as Judge Sullivan did in regard to the Rule 12(b)(6)
motions, it will be absolutely clear that this Court is being asked to duplicate (and reverse) the work
of Judge Sullivan, who twice considered the validity of the same claims, asserted by the same
defendants against the same complaint, and sustained each time. For all of the reasons noted above,
that review and reversal of Judge Sullivan’s orders would be entirely improper.

On the other hand, if this Court does not exclude these matters outside the pleadings that
Defendants have submitted to this Court, then the Rule 12(c) Motion “shall be treated as one for
summary judgment” [on causation, injury and damage] issues, see Fed. R. Civ. P. 12(c), with all of
the protections for a non-movant that Rule 56 and the case law thereunder can provide.

In neither case then is Defendants’ Rule 12(c) Motion a motion that can be properly

adijudicated by this Court at this time. It is either an impermissible attempt to re-litigate the

decisions of the transferor Court or a premature motion for summary judgment. In the former
circumstance, it should be stricken or denied with prejudice. In the latter circumstance, it should be
dismissed without prejudice to its being re-urged, at a later (post-discovery) date, as a motion for

summary judgment.

2 This sentence was added in the 1948 revision to the Federal Rules in order to protect non-movants, like the

Plaintiffs, from “surprise” conversions of motion to dismiss (directed to the pieadings) into motions for
summary judgment (directed to the facts underlying those pleadings).See 1948 Advisory Committee Note to
Fed. R. Civ. P. 12(b,c).
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3. Plaintiffs Are Entitled To Broad Discovery On The Broad Issues Of Causation
And Damages Before The Defendants’ Rule 12(c) Motion Can Be Adjudicated
As A Summary Judgment Motion.

One of the constants in this case has been Defendants’ obstruction of any form of discovery.
ConocoPhillips® three-year pattern of discovery stay motions, refusals to answer discovery, and
even — in this District — willful refusal to follow this Court’s procedures and orders regarding initial
disclosures and document disclosure clearly contradict everything that is supposed to happen under
the Federal Rules of Civil Procedure.

Against that unfortunate backdrop, it can hardly be surprising that CénocoPhillipé is insistent
that this Court should rule on its Rule 12(c) Motion without allowing Plaintiffs any discovery. Not
surprisingly, ConocoPhillips also insists that this court render such a judgment (1) on the basis of'its
own rendition of the “facts,” its selected documents, and its inaccurate gloss on both the facts and the
selection of documents it provides to this Court; and (2) do so without permitting Plaintiffs any
discovery into those facts or those documents (or any other facts or documents).

Of course, as noted above, ConocoPhillips’ first and most acute problem is that Oceanic has
in fact pleaded proximate cause in accordance with all of the applicable rules. Its second and equally
serious problem is that, beyond the pleading stage, there are complex fact issues regarding causation,
injury and damage to be addressed — and substantial discovery will be required to address these
issues.

That discovery will be broad for at least two substantial reasons. First, causation is an
inherently complex and fact-intensive issue. Second, Oceanic is entitled to seek such evidence
(through document, deposition and other discovery from ConocoPhillips and third-parties) as is
available: (1) to support its own theories of causation and damages; and (2) to rebut ConocoPhillips’
wide-ranging attacks on those theories of causation and damages. As to the latter, ConocoPhillips’
own Rule 12(c) Motion (and the evidence it improperly seeks to offer in support of that motion)

show graphically that the sweep of the causation issue is broad — encompassing a wide array of

12 114037v2




events taking place over many years and in many countries (at least East Timor, Australia,
Indonesia, and the United States), and an even wider array of actors.

Oceanic is entitled tb take discovery regarding these (and other) events and actors, and
discovery regarding the documents relating to those events and actors. Whether on summary
judgment or at trial, no Court or juror is or should be obliged to depend solely on ConocoPhillips’
biased and completely unexamined version of the truth.

II1. CONCLUSION.

For all of the foregoing reasons, as well as those originally stated in Plaintiff’s Motion to
Strike, Plaintiffs request that this Court: (1) strike Defendants’ Rule 12(c) Motion in its entirety; or
(2) if and only if it does not strike that motion, treat the Rule 12(c) Motion as a Rule 56 motion for

summary judgment to be resolved at the close of the discovery in this case.
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