
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 

OCEANIC EXPLORATION COMPANY, § 
et al.,       § 
      § 
  Plaintiffs,   § 
      § 
V.      §  Civil Action No. 4:07-cv-00815 
      § 
CONOCOPHILLIPS, INC., et al.,   § 
      § 
  Defendants.   § 
 
 

OCEANIC’S OPPOSITION TO REQUEST FOR JUDICIAL NOTICE AND 
EVIDENTIARY OBJECTIONS TO LYNCH EXHIBITS 

 
Preliminary Statement and Introduction 

 
  For the reasons set forth below, plaintiffs Oceanic Exploration Company 

and Petrotimor Companhia de Petroleos, S.A.R.L. (collectively "Oceanic") hereby 

oppose ConocoPhillips' requests for judicial notice of the Exhibits attached to the Lynch 

Affidavit ("Lynch Exhibits") submitted with ConocoPhillips' Motion for Judgment on the 

Pleadings ("12(c) Motion") because they fail to meet the requirements of Fed. R. Evid. 

201 on judicial notice of adjudicative facts1. 

                                                 
1  The Lynch Affidavit is a collection of “matters outside of the pleadings”, within the meaning of 
Fed. R. Civ. P. 12(c).  Judicial notice is the only basis Defendants cite for asking this Court to review these 
documents, which otherwise could not be considered by this Court outside of the summary judgment 
context.  However, except for two generic references to “SEC filings”, see Rule 12(c) Motion at 2 n.2, 12, 
Defendants do not even attempt to tie their argument for judicial notice to any particular document(s) or 
piece(s) of information contained within a document. 
 
 Since only four of the fourteen exhibits are SEC filings, see Lynch Affidavit Exhibits 11-14, the 
Defendants are relying on completely global and non-specific claims of entitlement to judicial notice as to 
the remaining exhibits to the Lynch Affidavit.  Those claims fail as to all fourteen of the exhibits, including 
the SEC filings, for all of the reasons set forth above. 
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  Judicial notice is only appropriate where a specific fact is "not subject to 

reasonable dispute in that it is either (1) generally known within the territorial jurisdiction 

of the trial court or (2) capable of accurate and ready determination by resort to sources 

whose accuracy cannot reasonably be questioned."  Taylor v. Charter Medical Corp., 162 

F.3d 827, 830 (5th Cir. 1998) (no judicial notice of previous court's findings of fact in 

same litigation, citing Fed. R. Evid. 201).  It is well established that "judicial notice 

applies to self-evident truths that no reasonable person could question, truisms that 

approach platitudes or banalities."  Hardy v. Johns-Manville Sales Corp. 681 F.2d 334, 

347 (5th Cir. 1982).  With respect to judicial notice, "the tradition has been one of caution 

in requiring that the matter be beyond reasonable controversy."  Wright & Graham, 21B 

Federal Practice and Procedure Evid. R 201 (2d ed).  On that basis, courts regularly 

refuse to judicially notice the kinds of documents ConocoPhillips offers.  See, e.g., 

Eberhardt v. Merck & Co. Inc., 106 Fed. Appx. 277, 279 (5th Cir. 2004) (refusing 

judicial notice of newspaper articles), In re Enron Corp. Securities, Derivative & ERISA 

Litigation, 258 F. Supp. 2d 576, 641 (S.D. Tex. 2003) (refusing judicial notice of facts in 

SEC filing).   

1.  Judicial Notice of Newspaper Articles is Inappropriate: Lynch Exhs. 4, 7 

  The Christian Science Monitor article, Australian Financial Review 

article, and statements therein cannot be judicial noticed because they are subject to 

reasonable dispute and their sources can be reasonably questioned.  Fed. R. Evid. 201.  

Courts will not even take judicial notice of newspaper articles on mundane subjects, let 

alone the complicated questions raised by these articles.  Fathergill v. Rouleau, 2003 WL 

22342718, *5 (N.D. Tex. 2003) (refusing judicial notice of a periodical about lawyer's  
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rates because "the article in question is not a source whose accuracy cannot reasonably be 

questioned"); Eberhardt, 106 Fed. Appx. at 279 (5th Cir. 2004) (refusing judicial notice 

of newspaper articles offered to show media coverage).   

2.  Judicial Notice of Politicians' Press Releases is Inappropriate: Lynch Exhs. 1, 3 

  The CNRT Statement on the Timor Gap, Statement of the National 

Council for Timorese Resistance, and statements therein are not appropriate for judicial 

notice because they are highly questionable.  Fed. R. Evid. 201.  Far from being beyond 

reasonably disputed, the documents are self-contradictory and self serving.  See Lynch 

Exh. 3 (political statement supporting ConocoPhillips' "legal rights" but "without limiting 

our rights and interests" in the Timor Sea).   

3.  Judicial Notice of Legislative Committee Report is Inappropriate: Lynch Exh. 2  

  ConocoPhillips offers the same statements from Exhibits 1 and 3, quoted 

in Australia's legislative record.  Even if a court can judicially notice the existence of a 

legislative record, it may not notice the truth of statements therein.  Taylor v. Charter 

Medical Corp., 162 F.3d 827, 830 (5th Cir. 1998) (holding that a court may notice the 

existence of prior litigation, but not the truth of previous court's findings of fact).  Since 

'facts' cited in the record are disputed, judicial notice must be denied.  Fed. R. Evid. 201. 

4.  Judicial Notice of Facts from SEC Filings is Inappropriate: Lynch Exhs. 11-14 

  An SEC filing cannot be judicially noticed for any fact therein, only for 

the very fact that it made statements to the marketplace.  In re Enron Corp. Securities, 

Derivative & ERISA Litigation, 258 F. Supp. 2d 576, 641-42 (S.D. Tex. 2003) (refusing 

to take judicial notice of facts in SEC filing because SEC filings cannot be noticed for the 

truth of their contents).  ConocoPhillips does not offer the SEC filings merely to prove 
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that Oceanic made statements to the market, but rather to prove that "Oceanic would [not] 

have had the wherewithal to bid" in 2002.  12(c) Motion at 19.  The facts in the SEC 

filing are not subject to judicial notice. 

  Further, the court cannot take judicial notice of Oceanic's "wherewithal to 

bid" because it is a disputed part of the causation analysis.  See SAC ¶¶ 1, 2, 114-19, 156 

(alleging Oceanic's ability to bid and win); Hardy v. Johns-Manville Sales Corp. 681 

F.2d 334, 347-48 (5th Cir. 1982) (reversing district court for taking judicial notice of 

causation between asbestos and cancer "because [causation] is inextricably linked to a 

host of disputed issues").   

  In the case cited by ConocoPhillips, the only issue was whether a 

statement was in fact made to the market, not its meaning, the inferences to be drawn, or 

its effect on a causation analysis.  See Southland Securities Corp. v. INSpire Ins. 

Solutions, Inc., 365 F.3d 353, 368 (5th Cir. 2004) (district court could consider 10-K to 

determine whether a statement was made to the market, not the truth of that statement).   

5. Judicial Notice of Facts in Past Pleadings is Inappropriate: Lynch Exhs. 8-9 

  Under Fifth Circuit law, while a district court can take judicial notice that 

prior litigation has taken place, the Court cannot notice the facts in the pleadings.  Taylor 

v. Charter Medical Corp., 162 F.3d at 830 (5th Cir. 1998) (holding that a court may 

notice the existence of prior litigation, but not the truth of previous court's findings of 

fact).   
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6.  Evidentiary Objections to Lynch Exhibits  

  a. The Exhibits are Inadmissible Hearsay 

 

  The following two exhibits offer third-party statements for the truth of the 

matter asserted and are thereby inadmissible hearsay without an exception under Fed. R. 

Evid. 801-03:   

• Lynch Exh. 2 (Australian legislative report offered for hearsay statement 
of speakers, 12(c) Motion at 5);  

• Lynch Exh. 4 (Christian Science Monitor journalist's article offered for 
hearsay statement of an official, 12(c) Motion at 6 n. 6, 18. n. 15). 

  b. Exhibits Lack Foundation 

  The following Exhibits lack foundation under Fed. R. Evid. 901 because 

they have not been authenticated by one with personal knowledge of the documents and 

they are not self-authenticating under Fed. R. Evid. 902:   

• Lynch Exh. 1 (online political statement); 

• Lynch Exh. 3 (letter attaching political statement); 

• Lynch Exh. 7 (letters from Portugal). 

 c. Exhibits are Incomplete 

  The following Exhibits are not admissible unless and until the Court 

admits “related writings” under Fed. R. Evid. 106: 

• Lynch Exh. 5-6 (treaties cannot be introduced without considering “related 
writings” as evidence of contrary meaning). 
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     Respectfully Submitted, 

      DIAMOND MCCARTHY LLP 
 
 
      By:__/s/ Julie N. Searle_______________ 
       Allan B. Diamond 
       Texas State Bar No. 05801800 
       Southern District No. 12310 
       Julie N. Searle 
       Texas State Bar No. 24037162 
       Southern District No. 37110 
       Two Houston Center 
       909 Fannin Street, Suite 1500 
       Houston, Texas 77010 
       Phone: (713) 333-5100 
       Fax: (713) 333-5199 
 
       James D. McCarthy 
       Texas State Bar No. 13367700 
       Southern District No. 14770 
       J. Gregory Taylor 
       Texas State Bar No. 19706100 
       Southern District No. 12626 
       1201 Elm Street, Suite 3400 
       Dallas, Texas 75270 
       Phone: 214/389-5307 
       Fax: 214/389-5399 
       David Berg 
       Texas State Bar No. 02187000 
       Southern District No. 2155 
       BERG & ANDROPHY 
       3704 Travis 
       Houston, Texas 77002-9550 
       Phone: (713) 529-5622 
       Fax: (713) 529-3785 
 

LOCAL COUNSEL FOR 
OCEANIC EXPLORATION 
COMPANY AND PETROTIMOR 
COMPANHIA de PETROLEOS, 
S.A.R.I. 
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John B. Quinn (admitted pro hac vice) 
Richard Schirtzer (admitted pro hac vice) 
James J. Webster (admitted pro hac vice) 
Jon D. Corey (admitted pro hac vice) 
QUINN EMANUEL URQUHART 
OLIVER & HEDGES LLP 
865 South Figueroa Street, 10th Floor 
Los Angeles, California 90017 
Phone: (213) 624-7707 
Fax (213) 624-0643 
 
ATTORNEYS FOR PLAINTIFFS OCEANIC 
EXPLORATION COMPANY AND PETROTIMOR 
COMPANHIA DE PETROLEOS, S.A.R.I. 

 
CERTIFICATE OF SERVICE 

 
 
 This is to certify that a true and correct copy of the foregoing was served upon the 
following list via electronic court filing or deposited in the United States Mail, first class 
delivery, on this the 20th day of April, 2007 
 
 
 
       By   /s/  Julie N. Searle          . 
       By   /s/  Jon D. Corey             . 
 
 
 
Martin D. Beirne    mbeirne@bmpllp.com 
David A. Pluchinsky    dpluchinsky@bmpllp.com 
Darin Brooks     dbrooks@bmpllp.com 
Beirne, Maynard & Parsons, LLP 
1300 Post Oak Boulevard 
Suite 2500 
Houston, Texas  77056 
 
Herbert M.Wachtell    hmwachtell@wlrk.com 
John F. Lynch     jlynch@wlrk.com 
Wachtell, Lipton, Rosen & Katz 
51 West 52nd Street 
New York, New York  10019 
New York NY 10019      
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Finis E. Cowan, Jr.    finiscowan@yetterwarden.com   
Collin J. Cox,      ccox@yetterwarden.com 
YETTER & WARDEN, LLP 
Two Houston Center 
909 Fannin, Suite 3600 
Houston, Texas  77010 
 
Ronald D. Krist    http://www.kristlaw.com 
THE KRIST LAW FIRM, P.C. 
One Corporate Plaza 
2525 Bay Area Blvd., Suite 410 
Houston, Texas  77058 
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