
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

   
 )  
OCEANIC EXPLORATION COMPANY and 
PETROTIMOR COMPANHIA DE 
PETROLEOS, S.A.R.L., 

) 
) 
) 

 

 )  
Plaintiffs, )  

 )  
v. ) Case No. 4:07-cv-00815 

 )  
CONOCOPHILLIPS, et. al,  ) 

) 
 

 )  
Defendants. )  

 )  
   

ConocoPhillips' Memorandum with Reference to  
Preclusive Effect of Prior Australian Action 

 
 In response to the Court’s request at the April 5, 2007 conference, ConocoPhillips has further 

analyzed and conferred with Australian counsel with respect to whether the prior Australian action 

between the parties could be deemed to have preclusive effect in the present litigation. 

 As the Court is aware, the prior Australian action –– brought in that nation’s Federal 

Court — essentially involved two claims:  first, that the 1989 Treaty between Australia and Indonesia 

and the 1991 award of a concession in a certain portion of the Timor Gap to ConocoPhillips consti-

tuted an expropriation of Oceanic/Petrotimor’s rights under a claimed 1970’s Portuguese concession 

(the “expropriation” claim); and second, that there had been a misuse of documents stolen from Oce-

anic/Petrotimor when Indonesia invaded East Timor (the “documents” claim). 

 The Second Amended Complaint in this Court involves a single essential claim:  that a 

claimed pattern of bribery of certain East Timorese officials ostensibly prevented an abrogation of 

ConocoPhillips’ Timor Gap concessions in 2002 and the setting of a new round of bidding by Aus-

tralia and East Timor (the “bribery” claim) (SAC ¶ 1).  The Second Amended Complaint also makes 
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reference to a taking of documents during the Indonesian invasion but does not allege those facts as a 

separate claim. 

 In the prior Australian action, the Federal Court dismissed the “expropriation” claim un-

der the Act of State doctrine, which –– under Australian law –– is deemed to be a dismissal for 

lack of jurisdiction.  By subsequent opinion, the Federal Court dismissed the non-Federal 

“documents” claim for lack of “associated” jurisdiction by reason of the prior dismissal of the 

federal “expropriation” claim.  Appeals originally taken by Oceanic/Petrotimor from these de-

terminations were then withdrawn. 

 It is the view of ConocoPhillips’ Australian counsel that –– even if it were to be said that 

Oceanic/Petrotimor “could have alleged” the “bribery” claim in the Australian action –– the outcome 

of that action under Australian law would not be deemed preclusive of a subsequent Australian ac-

tion alleging that “bribery” claim, and accordingly international comity would not call for it to be 

deemed preclusive of the present action. 

 The reasons underlying that opinion of Australian counsel are threefold: 

(1) that in their view the nexus of facts alleged in the “bribery” claim are not the same as 
those alleged in the previous “expropriation” claim and accordingly an Australian 
court would not find preclusion, cf. Port of Melbourne Authority v. Anshun Proprie-
tary Limited, 147 C.L.R. 589 (High Court of Australia 1981); 

(2) that the prior judgments of the Australian court were for reason of lack of jurisdiction 
and not on the merits; and 

(3) that as to such of the present “bribery” claims that rest on particular U.S. statutes –– 
e.g., RICO –– such claims could not in any event have been included in any Austra-
lian action. 
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It is based upon these views of ConocoPhillips’ Australian counsel –– which were initially 

expressed prior to the April 5 conference but have been further amplified and detailed since –– that 

ConocoPhillips has refrained from bringing on any motion based upon preclusion in this Court. 

Respectfully submitted, 

BEIRNE, MAYNARD & PARSONS, L.L.P. 

________________/s/_______________________ 
Martin D. Beirne 
Texas State Bar No. 02055000 
Southern District of Texas No. 3120 
1300 Post Oak Blvd., 25th Floor 
Houston, Texas  77056 
713.623.0887 (telephone) 
713.960.1527 (facsimile) 

 
Of Counsel: 
 
Herbert M. Wachtell 
John F. Lynch 
WACHTELL, LIPTON, ROSEN & KATZ 
51 West 52nd Street 
New York, New York  10019 
212.403.1000 (telephone) 
212.403.2000 (facsimile) 
 
Finis E. Cowan, Jr. 
Collin J. Cox 
YETTER & WARDEN LLP 
Two Houston Center 
909 Fannin, Suite 3600 
Huston, Texas  77010 
713.632.8000 (telephone) 
713.632.8002 (facsimile) 
 
Ronald D. Krist 
THE KRIST LAW FIRM, P.C. 
One Corporate Plaza 
2525 Bay Area Blvd., Suite 410 
Houston, Texas  77058 
281.283.8500 (telephone)   
281.488.3489 (facsimile) 
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David A. Pluchinsky 
BEIRNE, MAYNARD & PARSONS, L.L.P. 
1300 Post Oak Blvd., 25th Floor 
Houston, Texas  77056 
713.623.0887 (telephone) 
713.960.1527 (facsimile) 
 
Thomas D. Yannucci, P.C. 
Michael D. Jones 
Brant W. Bishop 
KIRKLAND & ELLIS LLP 
655 Fifteenth Street, NW 
Washington, DC 20005 
202.879.5000 (telephone) 
202.879.5200 (facsimile)  
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Certificate of Service 
 

 The undersigned hereby certifies that a true and correct copy of the foregoing Conoco-
Phillips' Memorandum on Preclusion was sent to all known counsel of record via electronic ser-
vice, certified mail, return receipt requested, electronic mail, first class mail, and/or facsimile 
transmission, on the 17th day of April, 2007. 

 
 
________________/s/_______________________ 
Martin D. Beirne 

 
 


