UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

OCEANIC EXPLORATION CO., et al.,

Plaintiffs, Civil Action Number: 4:07-cv-00815

V.

CONOCOPHILLIPS, et al.,

Defendants.

MEMORANDUM OF LAW IN SUPPORT
OF DEFENDANTS’ MOTION FOR STAY

Defendants ConocoPhillips and ConocoPhillips Company respectfully submit that
their motion under Rule 12(c) for judgment on the pleadings, filed yesterday, should dispose of
this lawsuit. As set forth in the memorandum of law that accompanies that motion, the Second
Amended Complaint fails under the express holdings of three Supreme Court decisions for lack
of proximate cause in that there is a total absence of the required direct, non-speculative relation-
ship between the alleged misconduct and the claimed injury. See Associated General Contrac-
tors v. California State Council, 459 U.S. 519 (1983) (AGC); Holmes v. SIPC, 503 U.S. 258
(1992); Anza v. Ideal Steel, 126 S. Ct. 1991 (2006).

If the Rule 12(c) motion is granted, discovery will never have to take place at all.
Under these circumstances, the conduct of discovery before the Court rules upon the motion
would accomplish nothing other than a massive waste of energy and expense. ConocoPhillips
and ConocoPhillips Company accordingly request that the Court continue the existing stay of

discovery until it determines whether the case should proceed.



Background

Plaintiffs Oceanic Exploration Company and Petrotimor Comphanhia de
Petroleos S.A.R.L. (together “Oceanic”) filed the first incarnation of this litigation in Australia in
August 2001. After the Australian court dismissed that case on the pleadings, Oceanic com-
menced this current lawsuit in the District Court for the District of Columbia on March 1, 2004.

On October 13, 2004, at an initial status conference, Judge Emmet G. Sullivan of
the District of Columbia Court ruled on his own motion that discovery should not proceed in this
case until potentially dispositive motions were resolved. In response to a request from Oceanic’s
counsel to establish a discovery plan, Judge Sullivan said:

I wanted to focus on whether or not it’s appropriate at this point to

even talk about discovery when I’m hearing that potentially dispo-

sitive motions will be filed. 1don’t know whether they have merit

or not, but I'm going to accept that fact that they will be filed. Is it

appropriate now for the Court to require the parties to start spend-

ing time and money in talking about a discovery plan when — if

it’s true that the motion by a party is potentially dispositive, that’s

going to have an impact on the discovery plan. Or can that wait

until the Court resolves whatever potentially dispositive motions

are either pending at this point or pending as of the end of this

week? *** I mean, I don’t want you spending any money or time
unnecessarily. [10/13/04 Transcript at 16 (emphasis added).]

The upshot of the motion practice in Washington was that the Court dismissed
Oceanic’s claims against all but two of the 25 defendants named in the Second Amended Com-
plaint — including 22 ConocoPhillips subsidiaries. Thus, as of September 21, 2006, after Judge
Sullivan issued his memorandum opinion on defendants’ motions to dismiss Oceanic’s Second
Amended Complaint, the only claims left standing were against ConocoPhillips and ConocoPhil-
lips Company (together “ConocoPhillips”) for alleged RICO and Robinson-Patman Act viola-
tions, unfair competition and intentional interference with prospective economic advantage —

claims that should now be dismissed for lack of proximate cause.



With regard to discovery, even after the District of Columbia Court declined to
dismiss those particular claims against ConocoPhillips on the grounds there urged,' Judge
Sullivan continued the stay of discovery pending a decision on ConocoPhillips’ motion for re-
consideration. 11/3/06 Transcript at 8.

And when Judge Sullivan then denied the motion for reconsideration, he once
again stayed discovery, on his own motion, pending resolution of ConocoPhillips’ transfer mo-
tion. 11/17/06 Order at 2.

Judge Sullivan then transferred the case to this District. As noted above,
ConocoPhillips has now moved for judgment on the pleadings based on Oceanic’s failure to sat-
isfy the requirements of proximate cause and direct, non-speculative injury — a fatal defect that
was not before Judge Sullivan. ConocoPhillips’ Rule 12(c) motion and this motion to continue
the stay of discovery have thus been filed promptly upon the docketing of this case in this Court
upon transfer, and ConocoPhillips is prepared to cooperate with the Court and opposing counsel

to have the Rule 12(c) motion heard as expeditiously as this Court deems appropriate.

Argument

This Court, of course, has the power to stay discovery — a power that is regularly
invoked to prevent the waste of time and money on discovery concerning allegations that could
well be dismissed. See Corwin v. Marney, Orton Investments, 843 F.2d 194, 200 (5th Cir. 1988)
(“[W]e have held that a trial court may properly exercise its discretion to stay discovery pending
decision on a dispositive motion. It would be wasteful to allow discovery on all issues raised in

a broad complaint when . . . the case will not reach trial.”) (citation omitted); Landry v. Air Line

! The grounds urged by defendants for dismissal in the District of Columbia did not include

the AGC/Holmes/Anza requirement of proximate cause and direct, non-speculative injury set
forth in the present Rule 12(c) motion before this Court.



Pilots Ass’n, 901 F.2d 404, 436 (5th Cir. 1990) (trial court properly “sought to resolve an issue
that might preclude the need for the discovery altogether thus saving time and expense”;
“[d]iscovery is not justified when cost and inconvenience will be its sole result”).

That logic is especially compelling here, as the burden and expense of discovery
would be massive. Oceanic’s allegations of corruption stretch back decades. Second Amended
Complaint qq 59-70. And most of the events at issue are alleged to have taken place on the other
side of the world in Indonesia, East Timor and Australia.

Indeed, a discovery request that Oceanic served upon ConocoPhillips prema-
turely — in the face of Judge Sullivan’s contrary stay order before the case was transferred —
indicates the extraordinary breadth of the discovery that Oceanic is contemplating here. It asks
for 95 categories of documents, stretching from 1974 to the present, relating not only to dona-
tions, payments and a wide range of communications throughout Indonesia, East Timor and Aus-
tralia over those years, but also, among other things:

o all documents relating to ConocoPhillips’ and Oceanic’s “exploration ac-
tivities” in the Timor Sea (Requests 25-26);

o all documents relating to the construction of pipelines in the Timor Sea
(Request 27);
o all of ConocoPhillips’ tax returns and related audit materials and work pa-

pers from 1974 to the present (Requests 54—60);

o highly detailed information on the travels of particular ConocoPhillips ex-
ecutives (Requests 75-78); and

o background corporate documents on at least 20 ConocoPhillips subsidiar-
ies (Requests 84—85).2

2 The discovery request that Oceanic served upon ConocoPhillips is included as an adden-

dum to this memorandum.



Beyond this extensive document discovery, Oceanic’s counsel has stated that
Oceanic will seek some 75 depositions, a “preponderant portion” of which will be in Australia.
11/3/06 Transcript at 8. And this is before considering all the third-party discovery that
Oceanic’s allegations call into play, which will involve requests for documents and deposition
testimony from government officials and political leaders in three different foreign countries —
Indonesia, East Timor and Australia — with all the procedural complexities, claims of govern-
mental privilege, Hague Convention issues and international motion practice that those requests
will surely entail.

ConocoPhillips respectfully submits that even the most preliminary engagement
in any such discovery will be a waste because Oceanic does not have a case. The express hold-
ings of three Supreme Court decisions — AGC, Holmes, and last year’s decision in Anza — as
well as long-settled common law doctrine preclude all of Oceanic’s remaining claims for lack of
proximate cause. As detailed in ConocoPhillips’ memorandum in support of its Rule 12(c) mo-
tion for judgment on the pleadings, the purported connection between the bribery that Oceanic
alleges and its claimed injury — i.e., the fact that Oceanic does not have the right to develop oil
and gas in the Timor Gap — is far too attenuated and speculative to satisfy the proximate-cause
requirements of direct injury and certainty of damages. See ConocoPhillips’ Mem. of Law on
Motion for Judgment on the Pleadings at 14-22.

Conclusion

In sum, given the merits of ConocoPhillips’ motion for judgment on the pleadings
and the extreme waste of effort and expense that discovery in this case would entail before that
motion is decided, ConocoPhillips respectfully submits that good cause exists to continue the
existing stay of discovery pending that decision, and that a stay will constitute the sound exercise

of this Court’s discretion under Rule 26(c).

5.
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