June 25, 2002

Action briefing:  Process of ratification of treaties relating to the Timor Sea begins in Australian Parliament.

The Australian Government has started the final phase of the domestic process that is required in order to gain approval for the treaty actions they have taken relating to the Timor Sea.

The following treaty actions have been tabled for review by the Parliamentary Joint Standing Committee on Treaties (JSCT):

On June 18: 

· Australian declarations under Articles 287(1) and 298(1)(a) of the United Nations Convention on the Law of the Sea 1982, Treaty Text. 

On June 25:

· Timor Sea Treaty, Treaty Text. 

Exchange of Notes concerning Agreement between Australia and East Timor concerning and arrangement for exploration and exploitation of petroleum in an area of the Timor Sea between Australia and East Timor, Treaty Text. 

HEARING DATE:
JULY 12 (TENTATIVE)

While the date for consideration by the JSCT has not been finalised, it has been tentatively scheduled for a day of hearings on July 12.  You should be aware the Committee will be considering a total of (11) proposed treaty actions, including the (3) related to the Timor Sea.

APPROACH TAKEN BY AUSTRALIAN SUPPORTERS:

While the Timor Sea treaties will not take full effect until both countries have completed their domestic processes, rapid ratification by Australia will place pressure on East Timor to also ratify quickly.

The goal of many supporters of in Australia is therefore to provide East Timor with as much time as possible to pursue Timor Sea actions that are in the best interests of the country, and to ensure that undue pressure from Australia will not limit East Timor’s strategic options or weaken the country’s negotiating position.

These actions might include the passage of maritime boundary legislation, time to discuss boundary issues and negotiating frameworks with Indonesia, and the impact that these steps might have on the continuing negotiations to complete the International Unitisation Agreement.

Some of the actions underway in Australia:

· Activating support networks by unions, NGOs and others.

· Providing background briefings and action documents for political parties, Members of Parliament and members of the JSCT.

· Lobbying MPs and JSCT members to insure that sufficient time is given for a comprehensive review of Timor Sea treaty actions.

· Preparing submissions to the JSCT

· Requesting that expert witnesses make submissions and be allowed to testify before the JSCT.

· Requesting that testimony by East Timorese be required and facilitated by the Committee.

· Lobbying MPs and political parties to convene a Senate Select Inquiry into Timor Sea treaties if the JSCT does not give the issue sufficient attention.

UnionsWA (Trades and Labour Council), the ACTU (Australian Council of Trade Unions), Oxfam Australia (CAA), and some members of the Australian Democrats and Australian Labour Party are so far involved with this effort.

RATIFICATION TIMING:
Although the Australian government is quickly advancing the ratification process, it will take far longer to be finalised here than in East Timor.  Most treaties in Australia are not controversial and move fairly quickly through the required steps (see below).

Even if there are no delays, it will probably take Australia an absolute minimum of two to three months to complete the process.

It could take much longer if the issue is given the comprehensive attention that it deserves.  Factors include the length of the JSCT committee review, how long it takes the committee to issue a report and recommendations to Parliament, whether there is also a Senate inquiry, when Parliament is sitting (after this week, it does not sit again until August 19), other priorities in the legislative agenda, whether there is any debate about the treaty in Parliament, and how long it may take to pass enabling legislation (which the government is already preparing).

This also means that there is no apparent reason why the East Timor government should ratify the treaty quickly.  Because the government holds the majority and can (generally) pass legislation quickly, it can wait until the Australian process is nearing completion or is finished.

COMMERCIAL TIMING FACTOR:

For the moment, there should not be any increase in real pressure ( = “with consequences”) from the joint venture partners to reach a quick agreement on ratification and unitisation.  They have committed to a review of options for selling Sunrise domestic gas in Australia, must then negotiate and decide the preferred development method, and will probably want to commit buyers of the gas and investors before they proceed with the design phase.  Even if the review is not as comprehensive as the Northern Territory government wants, this process should also take at least two to three months.

If Phillips has already signed an agreement to sell Bayu Udan gas to Japan by 2006, then in real terms they must proceed with phase two whether ratification and unitisation happen quickly or not.

The East Timor government therefore should also not feel any real need to complete a unitisation agreement prematurely.  Apart from the boundary issues and their impact on revenues in Sunrise, East Timor is entitled to consider the commercial implications and solutions as a part of their negotiations.

I think it is also a fair assumption that the longer that the ratification process takes, and the farther that maritime boundary issues can progress in the meantime, the greater pressure it places on Australia for a good outcome in the unitisation agreement and Sunrise.

EAST TIMOR SUBMISSIONS TO THE JSCT

Submission made to the JSCT by East Timorese and the Timor Sea working group can have a much greater impact than any that are made by Australian supporters.

Submissions can be made quite easily and almost any form is acceptable.  They do not need to be long and formal and can simply be presented as a letter addressed to the Committee Secretariat or Committee members.

(instructions and contact details below)

I encourage the members of the working group and other friends to make submissions to the Committee, and to submit them as quickly as possible before July 12.  Many committee members do not know very much about the Timor Sea issue, and especially about East Timorese concerns.  The committee may not have very much time to debate the issues, so the information that you provide can have a big influence.

It would be good to have both a submission from the working group as a whole, which will demonstrate the agreement on common issues, but it would also be good to have submissions that represent the concerns of each organisation participating in the working group effort.  For example, KSTL and Laifet might address employment and training, Haburass could address environmental concerns, LH might address oversight and monitoring, ETWG might address economic and technology transfer issues, the University might address legal issues, the Church might focus on general issues of sovereignty and participation.

It would probably make sense to first confirm the basic fundamental points and issues of principal, such as sovereignty and participation, and to also raise any concerns about process issues.

Also, the more specifically that submissions address the terms of the agreement, the more impact that they are likely to have.  This could include a critique of and changes to existing terms and suggested additions or subtractions.  Submissions are also more powerful when they state reasons.  These do not have to be legal reasons.  Sometimes moral reasons and issues of principle can hold greater weight.

Once submissions are written, they can also be widely circulated in Australian to support networks, the media and politicians.  This will help to build momentum for the next stages of the ratification process.

SUBMISSIONS FROM OTHERS:

East Timor and the Timor Sea are not just issues of concern to East Timorese and Australians but for the international community as a whole.  Other international friends should also be encouraged to make submissions.

A QUICK REFERENCE:

AUSTRALIAN TREATY PROCESS ONCE DRAFTED & SIGNED:

· In Australia, the Executive (Prime Minister and Cabinet from the majority party in the House of Representatives) hold the power to make and ratify treaties.

However, following changes to legislation in 1995/96, both Houses of Parliament must review proposed treaty actions and, where required, pass legislation to give them effect.

· The parliamentary process begins when the treaty is sent to the JSCT for review, usually by the relevant Minister.

A standing committee is essentially a permanent committee that carries specific and ongoing responsibilities.  Members of most political parties are represented on the JSCT, with the majority held by the government’s coalition.

A National Interest Analysis, usually written by Foreign Affairs as the relevant Ministry, accompanies the treaty (Timor Sea NIAs enclosed).  The NIA explains the background and reasons for the treaty and includes the reasons why the government seeks adoption.

· The JSCT then issues a report, generally recommending that the treaties be sent to Parliament for debate and approval.

Because the government has the majority in the committee, all of the issues may not be fully considered or a recommendation for passage can be made over the objections of other members.

The treaty action will probably also pass quickly through House, where the government also holds the majority.

The upper house, or Senate, is the place where a more comprehensive debate about issues raised in the committee could be heard.

· Because the Executive holds treaty-making power, it does not necessarily have to depend upon approval by Parliament.  But most treaty actions require either amendments to existing legislation or new legislation to put the treaty action into force.

The declarations under UNCLOS do not seem to require and legislative action.

The Exchange of Notes seems to require only a minor provision to make it retroactive to May 20.

The Timor Sea Treaty does appear to require some legislation to activate the conditions which will guide the JDPA.

JSCT Secretariat and Members

The secretariat is responsible for distributing submissions to all members.

You may also wish to distribute some additional information (other than submissions) to some members who are supportive but not to others.   Keep in mind that the government holds the majority (Liberal and National parties) so they are more likely to want quick passage and little discussion.

The Democrats and ALP are more likely to support East Timorese concerns.

The Committee Secretariat can be contacted at:

Paul McMahon
Committee Secretary
Joint Standing Committee on Treaties
Department of House of Representatives
Parliament House
CANBERRA ACT 2600
AUSTRALIA 

Phone:  02 6277 4002 
Fax:      02 6277 4827
email:   jsct@aph.gov.au
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Committee members

The Treaties Committee comprises 16 members: 9 from the House of Representatives and 7 from the Senate. Nine members are from the Government (the Liberal and National Parties), 6 from the opposition (the Australian Labor Party) and 1 from the Australian Democrats.

Ms Julie Bishop MP
(Liberal Party, Curtin)

Chair 

Mr K Wilkie MP
(Australian Labor Party, Swan)

Deputy Chair

Senator A Bartlett 

(Australian Democrats, QLD)

Senator B Cooney 

(Australian Labor Party, VIC)

Senator J Ludwig 

(Australian Labor Party, QLD)

Senator B Mason 

(Liberal Party, QLD)

Senator J McGauran 

(National Party, VIC)

Senator the Hon C Schacht 

(Australian Labor Party, SA)

Senator T Tchen 

(Liberal Party, VIC)

Hon D G H Adams MP
(Australian Labor Party, Lyons)

Mr Kerry Bartlett MP
(Liberal Party, Macquarie)

Mr Stephen Ciobo MP 
(Liberal Party, Moncrieff )

Mr M Evans MP
(Australian Labor Party, Bonython )

Mr Peter King MP
(Liberal Party, Wentworth )

The Hon Bruce Scott MP
(National Party, Maranoa) 

Mr Gregory Hunt MP
(Liberal Party, Flinders) 
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